
































































Senate power in relation to money bills 27

It is submitted that the logic of this argument would render the
second limb of the first paragraph of s. 55 largely redundant, as it
could clearly never apply unless the first limb had been breached. It
is possible that the High Court is asserting the option of applying
the second limb when it suits the circumstances, however this is not
made clear from the judgment.

The High Court faced a similar problem in Australian Tape
Manufacturers Association Ltd v The Commonwealth. 85 A
majority of the Court, comprising Mason C.J., Brennan, Deane and
Gaudron JJ., held that a levy imposed on blank tapes by an Act
amending the Copyright Act 1968 was, in reality, a tax. Their
Honours then considered whether s. 55 of the Constitution operates
to retain the tax provision and to render all the related provisions
for its implementation of no effect. Their Honours looked to the
policy of s. 55, and concluded:

It would make no sense at all to retain the taxing provisions and give them
an operation in isolation from the other provisions with which the taxing
provisions were intended to operate. Indeed, it would give the taxing
provisions an operation inconsistent with the expressed intention of the
legislature and when that is the effect of an application of s 55, "the whole
Act must fail of effect".86

Paragraph 2 of section 55

The High Court found itself facing the invalidity dilemma again, in
the case of Mutual Pools & Staff Pty Ltd v Federal Commissioner of
Taxation.87 A majority of the Court held that a provision in the
sales tax legislation taxing swimming pools constructed in the
ground was really a tax on land rather than a tax on goods. This
meant that it was not an excise, yet it was included in legislation
dealing with the imposition of excise, contrary to the second
paragraph of s. 55 of the Constitution.

As notad above, the first paragraph of s. 55 allows the taxing
provision to survive, while the non-tax provisions are of no effect.
The second paragraph of s. 55 offers no such rectification of a
breach. It merely provides that laws imposing taxation shall deal
with one subject of taxation only. In their joint judgment, Justices
Dawson, Toohey and Gaudron, with whom Mason C.J., Brennan and
McHugh JJ. agreed) accepted the view where a bill imposing
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taxation deals with more than one subject of taxation, the entire law
is invalid. However, their Honours noted that laws imposing duties
of customs or excise are closer in nature to paragraph 1, and
concluded:

...although the words -and any proVISIon therein dealing with any other
matter shall be of no effect- do not appear at the end of the second
paragraph. we think that it should be read in an appropriate case as if they
do.M

If the Court had not made such a liberal interpretation of s. 55, the
consequence would have been the- invalidity of a large part of
Australia's sales tax system.

It is clearly an unsatisfactory consequence of s. 55 that if the
legislature inadvertently passes an amending Act inserting a tax
provision in a 'non·tax' Act, such as the Migration Act or the Social
Security Act. that it is the substance of these Acts which is to be of
no effect, rather than the single tax provision. Such an outcome
could cause a major disruption to the government of the country. It
is not surprising, therefore, that the High Court adopted somewhat
tortured logic to avoid such a result.

Conclusion

The political compromise behind the Senate's powers in relation to
money bills is not merely of historical importance. It is a vital
element in understanding the nature of the Senate's powers and the
reasons behind the words used in sections 53-55.

Although neither the High Court nor the Parliament are bound by
the intentions of those who drafted the Constitution, the principles
upon which the drafters acted may still be the foundation of current
decisions, or at least when recognised and analysed in the different
circumstances which prevail today, these principles may be
consciously adapted to apply to new situations as they arise.

88 (1992) 173 CLR 450, 471.



AP?ENDIX A

The Consrifuflon

(x.x.xix.) Matters incidental 10 the execution of any power vested by
this Constitution in the Parliament or in either House
thereof, or in the Government of the Commonwealth, or in
the Federal Judicatl::Hc. or in any depanment or officer of the
Commonwealth.

52. The Parliament shall, subject to this Constitution, have exclusive
power to make laws for the peace, order. and good government of the
Commonwealth with respect 10-

(i.) The seat of government of the Commonwealth, and all places
acquired by the Commonwealth for public purposes:

(ii.) Mailers relating to any department of the public service the can·
1fOI of which is by this Constitution transferred 10 the Executive
Government of the Commonwealth:

(iii.) Other matters declared by this Constitution to be within the ex·
elusive power of the Parliament.

. 53. Proposed laws appropriating revenue or moneys, or imposing

. taxation, shall not originate in the Senate. But a proposed law shall not
be taken to appropriate revenue or moneys. or to impose taxation, by
reason only of its containing provisions for the imposition or appropri­
ation of fines or other pecuniary penalties. or for the demand or payment
or appropriation of fees for licences, or fees for services under the
proposed law.

The Senate may not amend proposed laws imposing taxation. or
proposed laws appropriating revenue or moneys for the ordinary annual
services of the Government.

The Senate may not amend any proposed law so as to increase any
proposed charge or burden on the people.

The Senate may at any stage return to the House of Representatives
any proposed law which the Senate may not amend. requesting, by mes·
sage, the omission or amendment c.f any items or provisions t.herein. And
the House of Representatives may. ifit thinks fit. make any of such omis­
sions or amendments. with or without modifications.

Except as provided in this section. the Senate shall have equal power
with the House of Representatives in respect of all proposed laws.

54. The proposed law which appropriates revenue or moneys for the
ordinary annual services of the Government shall deal only with such
appropriation.
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The Constitutiofl

Laws imposing taxation, except laws imposing duties of customs or
of excise. shall deal wJlh one subject of taxation only; but laws imposing
dudes of customs shall deal with duties of custOms only. and la ws impos­
ing duties of excise shall deal wilh duties of excise only.

56. A vote, resolution. or proposed law for the appropriation of
revenue or moneys shall not be passed unless the purpose of the appro­
priation has in the same session been recommended by message of the
Governor-General to the House in which the proposal originated.

57. If the House of Representatives passes any proposed law, and
the Senate rejects or fails to pass it. or passes it with amendments to
which the House of RepresentatIves will not agree. and if after an inter­
val of three months the House of Representatives. in the same or the next
session. again passes the proposed law with or without any amendmems
which have been made, suggested, or agreed to by the Senate, and the
Senate rejects or fails to pass it. or passes it with amendments to which
the House of Representatives will not agree, the Governor-General may
dissolve the Senate and the House of Representatives simultaneously.
But such dissolution shall not take place within six months before the
da te of the ex piry of the House of Representatives by efftuxion of time.

If after such dissolution the House of Representatives again passes
the proposed law. with or without any amendments which have been
made. suggested. or agreed to by the Senate, and the Senate rejects or
fails to pass ii, or passes it with amendments to which the House of
Representatives will not agree, the Governor-General may convene a
joint sitting of the members of the Senate and of the House of Represen­
tatives.

The members present at the joint sitting may deliberate and shall
vote together upon the proposed law ac; last proposed by the House of
Representatives, and upon amendments, if any. which have been made
therein by one House and not agreed to by the other, and any such
amendments which are affirmed by an absolute majority of the total
number of the members of the Senate and House of Representatives
shall be taken to have been carried, and if the proposed law, with the
amendments. if any. so carried is affirmed by an absolute majority of the
total number of the members of the Senate and House of Represenla­
tives, it shall be laken 10 have been duly passed by both Houses of the
Parliament. and shall be presented to the Governor-General for Ihe
Q . 'ueeo s assent.

58. \Vhen a proposed law passed by both Houses of the Parliament
is presented to the Governor-General for the Queen's assent, he shall de­
clare, according 10 his discretion, but subject to this Constitution, thai he
,assents in the Queen's name. or that he withholds assent, or lhat he
reser\'c~ the l,j\\f for the Quc~n'~ plc,jsur~.


