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1.1

1.2

Executive Summary and Recommendations

Introduction

This submission is made by the Homeless Persons' Legal Clinic. It is endorsed by the
organisations and individuals listed in Part 7.

In 1996, more than 105,000 people in Australia were homeless. Many more were at risk of
homelessness. It is estimated that approximately 88,000 homeless people are eligible voters.

Estimates of the proportion of homeless people who are eligible but not registered to vote vary
from 33 to 90 per cent. This suggests that between 29,000 and 80,000 homeless people did
not vote in the 2001 Federal Election.

The Commonwealth Electoral Act 1918 (Cth) (“the Act”) determines who has the right to vote
at federal elections and the procedure pursuant to which that right is exercised. This
submission examines the impact of the Act’s requirements relating to enrolment and voting on
the exercise of the right to vote by homeless people in Australia.

The submission argues that the requirements and restrictions relating to "normal” electors may
prevent and discourage homeless people from being noted on the electoral roll. The
submission also argues that the provisions relating to “itinerant” electors should be reviewed,
amended and targeted so as to enable homeless people to participate in federal elections
regardless of the form of shelter in which they are domicile prior to and at the time of elections.

The submission makes recommendations as to appropriate legal and social reforms aimed at
enabling and empowering homeless people to enrol to vote, exercise their right to vote, and
meaningfully participate in the federal democratic process. Recommendations include
legislative amendments, policy development and changes to the budgetary allocation of the
AEC.

Recommendations

Recommendation 1: Amend the Act so that persons who give details of why they cannot
provide an "address" as to where they "live" are able to hominate an address in the
Subdivision with which they have a “close connection”.

Recommendation 2: Repeal section 101(5) of the Act. Alternatively, amend section 105(5)
so as to remove the automatic penalty for failure to comply by incorporating a “reasonable
excuse” provision. In addition, amend sections 101(4) and 101(5) of the Act so as to extend
the 21 day time frame.

Recommendation 3: Do not pass the Electoral and Referendum Amendment (Roll Integrity
and Other Measures) Bill 2002 amending section 155 of the Act (and related sections).

Recommendation 4: If the Electoral and Referendum Amendment (Roll Integrity and Other
Measures) Bill 2002 is to be passed, make an exception for “itinerant” electors. Do not pass
section 4 of the Bill, which proposes to amend section 96(4) of the Act.

Recommendation 5: That no amendments be passed requiring any form of original paper
identification for a claim on the electoral roll to be accepted.

Recommendation 6: That no amendments be passed limiting the class of persons who may
witness a declaration (and the production of valid identification) of eligibility to vote.

Recommendation 7: That further detail of the policies embodied in the Divisional Officers
Procedures (Elections) Manual be made publicly available regarding reasons for failing to vote
which may be considered to be "valid and sufficient".
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Recommendation 8: That an amendment be drafted to section 245 of the Act recognising
that the problems faced by homeless people who are enrolled as "normal” voters may prevent
them from exercising their right to vote and that such problems constitute a "valid and sufficient
reason" for failing to vote.

Recommendation 9: Review the itinerant elector claim form, simplify the layout and clarify
the requirements.

Recommendation 10: Amend section 96(2A) of the Act to allow itinerant electors to enrol in
the Subdivision with which they have the “closest connection”.

Recommendation 11: Clarify the definition of "real place of living" to ensure that homeless
people who have a regular but non-conventional shelter or domicile (but who do not have an
"address" which would enable them to enrol as "normal" voters) are not excluded from
eligibility to enrol as itinerant electors. This may require a distinction between the "place of
living" requirements of section 101 and the "real place of living" definition in section 96 of the
Act.

Recommendation 12: Amend section 96(8) of the Act to increase the period of time that an
itinerant voter may have a “real place of living" in a Subdivision from one month to six months
before they become ineligible to be enrolled as itinerant voters.

Recommendation 13: Extend registration deadlines for itinerant voters. Further, or in the
alternative, insert an exception into the Act allowing for late registration, in-person, up to the
day before the election.

Recommendation 14: That the AEC invest more money in sending administrative assistants
to shelters for the homeless, disability services, welfare organisations and other places
frequented by homeless people to assist homeless people with completing relevant forms and
educating homeless people about their rights and how to exercise those rights.

Recommendation 15: That employees of agencies providing services to homeless people be
trained to assist in the registration of homeless people as itinerant voters. The United States
National Voter Registration Act 1992 (US) contains express provisions to this effect.

Recommendation 16: Strategically locate polling stations to facilitate casting of votes by
homeless people and provide for welfare agencies to request a mobile polling station to attend
areas of need.
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2.1

2.2

2.3

2.4

Introduction

What is the Homeless Persons' Legal Clinic?

The Homeless Persons’ Legal Clinic (“Clinic”) is a joint pilot project of the Public Interest Law
Clearing House (Vic) Inc (“PILCH") and the Council to Homeless Persons (“CHP”). It was
established in October 2001 to provide free legal assistance to, and advocacy on behalf of,
one of society’s most disenfranchised groups — people who are homeless or at risk of
homelessness. The fundamental objective of the Clinic is to reduce the degree to which
homeless people are marginalised and to provide a viable and sustainable pathway out of
homelessness.

The Clinic provides civil legal services at crisis accommodation centres and welfare agencies
S0 as to encourage direct access by clients. This is important because, given the range of
pressures and issues confronting many homeless people (including financial, familial, social,
psychological, medical and health issues), legal problems often remain unaddressed unless
services are provided at locations already frequented by homeless people.

The Clinic is staffed by pro bono lawyers from participating law firms and legal departments,
including Blake Dawson Waldron, Clayton Utz, Hunt & Hunt, Mallesons Stephen Jaques,
Minter Ellison and the National Australia Bank Legal Department.

Persons assisted by the Homeless Persons' Legal Clinic

As discussed above, the Homeless Persons’ Legal Clinic provides assistance to people who
are homeless or at risk of homelessness.

This includes people who are without conventional accommodation (such as people who sleep
rough), people who are in temporary accommodation (such as a refuge or crisis
accommodation facility) and people who are in insecure or transitional accommodation (such
as people who live in rooming houses).

Significance of voting to the homeless

The homeless population is one of society's most powerless and disenfranchised groups. The
sense of frustration and powerlessness that attends homelessness is perpetuated by the
denial, in substance or form, of the right to vote in federal elections. This denial also
undermines democracy, any meaningful notion of which must provide for protection of, and
participation by, members of marginalised groups.

Exercise of the right to vote is likely to give homeless people an enhanced sense of agency
and empowerment. Moreover, given that the needs of homeless people are often so different
to the needs of those with stable accommodation, it is crucial that they are encouraged,
assisted and able to enrol and vote in federal elections so as to articulate their special
circumstances, interests and concerns. This is crucial to sensitive policy responses to
homelessness and the construction of sustainable pathways out of homelessness.

Definition of “homelessness”
There are numerous definitions of “homelessness”. This is because homelessness is a
descriptive term relating to the actual and perceived social and cultural minimum standards of

shelter and housing in a particular community.

For the purposes of this submission, the following three-tier definition of “homelessness”,
adopted by the Australian Bureau of Statistics ("ABS"), is used:

Primary homelessness
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People without conventional accommodation, such as people living on the streets,
sleeping in parks, squatting in derelict buildings, or using cars or railway carriages
for temporary shelter.

Secondary homelessness

People who move frequently from one form of temporary shelter to another. It
covers: people using emergency accommodation (such as hostels for the
homeless or night shelters); teenagers staying in youth refuges; women and
children escaping domestic violence (staying in women's refuges); people residing
temporarily with other families (because they have no accommaodation of their own);
and those using boarding houses on an occasional or intermittent basis.

Tertiary homelessness

People who live in boarding houses on a medium to long-term basis. Residents of
private boarding houses do not have a separate bedroom and living room; they do
not have kitchen and bathroom facilities of their own; their accommodation is not
self-contained; they do not have security of tenure provided by a lease.

2.5 Statistics on homelessness in Australia

The most comprehensive statistics available on homelessness in Australia are those that were
collated by Chris Chamberlain on behalf of the ABS using the raw data collected in the 1996
Census. This report, called "Counting the Homeless", found that on Census night in 1996
there were 105,304 homeless people in Australia.’ The profile of this population is
enumerated in Table 1 below.

Table 1 Number of persons in different sectors of the homeless population, Census night

1996:°
Enumerated Estimated Total

Boarding houses 23,299 23,299
SAAP accommodation 12,926 12,926
Friends and relatives 35,500 13,000 48,500
Improvised dwellings, sleepers 19,579 1,000 20,579
out

Totals 91,304 14,000 105,304

! Australian Bureau of Statistics, Occasional Paper — Counting the Homeless: Implications for Policy Development
(1999) at 1, 13.

% The Clinic acknowledges that a certain percentage of the total number of homeless people will be under the age of
17 and thus be ineligible to be listed on the Roll. Unfortunately, there is no reliable data on the number of homeless
people who are over the age of 17, although the Clinic notes that of the 48,500 homeless people staying with friends
and relatives, it was estimated by the ABS that 13,000 youths between the ages of 13-18 were "missed" by the
Census.

% Australian Bureau of Statistics, Occasional Paper — Counting the Homeless: Implications for Policy Development
(1999) at 3.
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“Counting the Homeless” reports that:

There were 105,000 homeless people across Australia on Census night. Many of
them move frequently from one form of temporary shelter to another and between
60 and 70 per cent of them had been homeless for six months or longer at that
time. However, nearly half (46%) were staying temporarily with other households
on Census night; one-fifth (20%) were in improvised dwellings, tents or sleeping
out; and another one-fifth (22%) were staying in boarding houses. Twelve per cent
were in SAAP.

Over a year, just over 100,000 people stay in SAAP accommodation for short
periods of time; but many people who exit from SAAP go to other sectors of the
homeless population, or they 'move around the system'.4

In November 2001, on the basis of the findings in “Counting the Homeless”, it was estimated
that there are more than 88,000 homeless people who are eligible to vote.”

Representation of homeless people on the Australian electoral roll

Statistics on enrolment to vote and participation in voting by homeless people are difficult to
obtain due to inherent difficulties in tracking homeless people.

Estimates of the proportion of homeless people who are eligible but not registered to vote vary
from 33 to 90 per cent.® This suggests that between 29,000 and 80,000 homeless people did
not vote in the 2001 Federal Election.

The lack of authoritative statistics and information on homelessness and voting are indicative
of the marginalisation and isolation of this particular population from the rest of society. Itis
important that the government take steps to ensure that this population is represented during
democratic elections to ensure that their voice is heard amongst the other voices of the
Australian population.

It is only when the homeless are empowered as a collective voting group that their needs will
be more effectively recognised and met by the legislature.

* Australian Bureau of Statistics, Occasional Paper — Counting the Homeless: Implications for Policy Development
(1999) at 7 [citations omitted].

® M Horn, ‘Social and Democratic Exclusion: Giving Voice to the Homeless’ (Hanover Welfare Services: November

2001).

® Hanover Welfare Services estimates that approximately one third of homeless people are not registered to vote (M
Horn, ‘Social and Democratic Exclusion: Giving Voice to the Homeless’ (Hanover Welfare Services: November
2001)), while the Australian Federation of Homelessness Organisations estimates that more than 90 per cent of
homeless people are not registered to vote (Australian Federation of Homelessness Organisations, Media Release,
27 June 2001 (see www.afho.org.au/afhonews/mediareleases/20010727.htm).
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3. Voting in Australian Federal Elections

3.1 Constitutional right to vote
The Commonwealth Constitution does not guarantee the right of all citizens to vote.

Although sections 7 and 24 of the Constitution provide that the Senate and the House of
Representatives shall be comprised of members “directly chosen by the people”, these
provisions have not been interpreted to impose a minimum standard of universal suffrage.’
Indeed, it is arguable that parliament is not constrained under the Constitution from denying

groups of citizens from the right to vote "on the grounds of race, sex or lack of property".8

The requirement contained in section 8 of the Constitution, that no adult person with a right to
vote in a state election shall be prevented from voting in elections for the Federal Parliament,
has been interpreted narrowly and has no practical effect today. This provision has been
interpreted to be a transitional provision, applying to those who had acquired the vote prior to
the introduction of the first uniform Commonwealth Franchise in 1902.°

Pursuant to sections 30 and 51(xxxvi) of the Constitution, parliament is entitled to legislate to
determine the franchise for elections. Parliament has done so in the Commonwealth Electoral
Act 1918 (Cth). In the absence of constitutionally entrenched voting rights, it is the Act that
governs who can vote and how.

3.2 International law right to vote

Article 25 of the International Covenant on Civil and Political Rights (“*ICCPR") states that
every citizen is to have the opportunity to participate in the public affairs of the country,
including the right to vote.*°

Further, Article 2(1) of the ICCPR states that the rights contained in the convention are to be
protected without distinction of any kind, such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.

Australia is a party to the ICCPR and is therefore bound, at international law, by its provisions.
Moreover, although Australia has not implemented the ICCPR as part of domestic law, the
ICCPR is a legitimate and important influence on the development, interpretation and
application of domestic law."*

For so long as homeless people are denied a practical, exercisable opportunity to vote, the Act

is inconsistent with fundamental human rights principles and parliament is potentially in
contravention of the ICCPR.

3.3 Who is entitled to vote in federal elections?
As discussed above, the Act determines who is entitled to vote in Australian federal elections.

Section 93 of the Act provides:

! Attorney General (Cth); Ex rel McKinlay v Commonwealth (1975) 135 CLR 1.
& Attorney General (Cth); Ex rel McKinlay v Commonwealth (1975) 135 CLR 1, 56 (Stephen J).
° R v Pearson; Ex parte Sipka (1983) 152 CLR 254.

19 |International Covenant on Civil and Political Rights, 19 December 1966, 999 UNTS 171 (entered into force
generally 23 March 1976 and for Australia 13 August 1980).

! See generally, Mabo v Commonwealth (1992) 175 CLR 1, 42 (Mason CJ, Brennan and McHugh JJ).

10



Homeless Persons’ Legal Clinic — Submission to Inquiry into the 2001 Federal Election

(1) Subject to subsections (7) and (8) and to Part VI, all persons:

(&) who have attained 18 years of age; and
(b) who are:
(i) Australian citizens; or
(i) persons (other than Australian citizens) who would, if the relevant citizenship law
had continued in force, be British subjects within the meaning of that relevant citizenship
law and whose names were, immediately before 26 January 1984:
(A) onthe roll for a Division; or
(B) on aroll kept for the purposes of the Australian Capital Territory
Representation (House of Representatives) Act 1973 or the Northern Territory
Representation Act 1922;

shall be entitled to enrolment.

Section 99 makes the following further provisions in relation to enrolment or transfer of
enrolment:

(1) Any person qualified for enrolment, who lives in a Subdivision, and has so lived for a
period of one month last past, shall be entitled to have his or her name placed on the Roll for
that Subdivision.

(2) Any elector whose name is on the Roll for any Subdivision and who lives in any other
Subdivision, and has so lived for a period of one month last past, shall be entitled to have his
or her name transferred to the Roll for the Subdivision in which he or she lives.

(3) Subject to sections 94, 94A, 95, 95AA, 96 and 96A and Part XVII, a person is not
entitled to have his or her name placed on the Roll:

(@) for more than one Subdivision;
(b) for a Subdivision other than the Subdivision in which the person lives; or

(c) inrespect of an address other than the address at which the person is living
when the claim is lodged.

(5) The validity of any enrolment shall not in any case be questioned on the ground that the
person enrolled has not in fact lived in the Subdivision for a period of one month.
(emphasis added)

"Lives", "Living" and "Lived" are not defined in the Act.

The only definition of "Address" is that it does not include a postal address that consists of a
post office box number.

What is the procedure pursuant to which a person entitled to vote
normally exercises the right to vote?

A person entitled to vote must lodge a claim to be added to the Commonwealth of Australia
Electoral Roll ("the Roll"). A claim must be lodged within 21 days of becoming entitled to vote.

Section 98 of the Act sets out the following procedure for enrolment:

11
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(1) Names may be added to Rolls pursuant to claims for enrolment or transfer of enrolment
or claims for age 17 enrolment.

(2) A claim shall:
(&) bein the approved form;
(b) subject to subsection (3), be signed by the claimant; and

(c) be attested by an elector or a person entitled to enrolment, who shall sign
the claim as witness in his or her own handwriting.

A copy of the approved form is at Appendix A.

Forms can be downloaded from the internet or otherwise obtained through the Australian
Electoral Commission (“AEC").

An individual seeking to be added to the Roll for the purposes of voting in a federal election
must provide, inter alia, the following information:

. residential address — full details are required showing the exact residential address.
Notes to the enrolment form state that sufficient information must be given to
identify a rural address, and if the address is a property, the name of the access
road must be given; and

. postal address; and

. the applicant must sign a declaration of eligibility to enrol for federal elections and
attesting to the correctness of the information provided on the form in front of a
witness who is eligible to be on the Roll. There have been proposals to amend this
aspect of enrolment which will be discussed in Part 3.7 below.

The form may then be returned by mail (no postage required).

The claim may be rejected pursuant to section 102(3)(c) of the Act if the Divisional Returning
Officer ("DRQ") is of the opinion that the claim is not in order or if the individual is not entitled
to be an elector. The claimant must be notified of the decision in writing and given details of
the basis for the decision and of his or her appeal rights under Part X of the Act.

A decision to reject an application can ultimately be heard by the Administrative Appeals
Tribunal (see section 121 of the Act). The Clinic is not aware of any hearing before the AAT
relating to rejection of a claim on the basis of an improper or unacceptable address being
given, or on the basis that the claimant is not entitled to be an elector due to an argument that
the person does not "live" at the address given in the subdivision.

Once the application is received and approved the individual will receive a card showing their
enrolment details and their name will be added to the Roll. Once enrolled to vote, it is
compulsory for "normal” electors to vote in all federal elections and referenda in the
Subdivision in which the elector lives (see section 99 of the Act and sections 4(1) and 45(1) of
the Referendum (Machinery Provisions) Act 1984 (Cth)).

Pursuant to section 155 of the Act, electors have until 8pm seven days after the writs are
issued (commanding the electoral officer to conduct an election) to enrol or update their details
on the Roll. Polling day must be at least 33 days after the issue of the writs according to
section 157 of the Act. However, it can be as many as 100 days after the date of the writ
pursuant to section 159.

12
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What are the penalties for failing to vote?

Section 101 of the Act sets out the requirements for lodging a claim for enrolment and is aimed
at ensuring that persons entitled to vote are enrolled and that the Roll remains valid and up to
date. This section is set out in full in Annexure A.

Section 101 of the Act establishes that it is compulsory for every person who is entitled
to be enrolled for any Subdivision to sign a claim for enrolment within 21 days of that
person becoming so entitled. Failure to do so is an offence punishable on conviction
by a maximum fine of $50.00. A person is also required, by virtue of sections 101(4)
and 101(5), to give notice of a change of address within 21 days of the change of
place of living. Failure to do so is an offence punishable on conviction by a fine of not
more than $50.00.

Section 245 of the Act contains the penalty provisions for electors who fail to exercise
the right to vote. This section is set out in full in Annexure B.

Section 245 does not apply to certain electors, including those enrolled as itinerant
electors (section 245(17)).

How is the right to vote exercised and how are the penalties enforced?

As discussed above, a penalty of $50.00 applies for (normally) enrolled voters who fail to
exercise their right to vote in a federal election (section 245 of the Act). However, failure to
vote does not automatically result in a $50.00 fine. First, the DRO will send a penalty notice to
the elector notifying them that if they do not provide a “valid and sufficient reason” for failing to
vote, a penalty of $20.00 will have to be paid, unless the elector wishes to have the apparent
failure to vote dealt with by a court.

Failure to provide a "valid and sufficient reason" or pay the $20.00 fine will result in a second
penalty notice being issued. This notice re-states the options open to the elector, including
paying the fine of $20.00. If the elector pays the penalty, gives sufficient evidence of having
voted, or provides a valid and sufficient reason for failing to vote, proceedings against the
elector for breach of section 245(15) are prohibited. If the voter fails to pay, the DRO may
institute proceedings in the Magistrates' Court, where a fine of $50.00 (plus costs) may then be
ordered on conviction. Any person who chooses not to pay the court-ordered fine will be dealt
with by the Court accordingly. This may involve the imposition of community based orders,
seizure of goods, or even periods of imprisonment.

What is a "valid and sufficient reason” for failing to vote? There is no explanation in the
Act as to what is meant by "valid and sufficient reason" other than the express provision that
religious duty may constitute a valid and sufficient reason for not voting (section 245(14)).

It is therefore at the discretion of the DRO to decide whether the reason given is "valid and
sufficient", although the exercise of the discretion is guided by the Divisional Office Procedures
(Elections) Manual (“Manual”). The Manual is an internal AEC document and is not available
to the public, despite the fact that the exercise of this discretion may result in a person being
summonsed to appear before Court.

The Manual lists specific circumstances and examples of reasons for failure to vote which will
be regarded as “valid and sufficient” reasons. It also discloses procedures in relation to
dealing with defaulters. In John Paul Murphy v Australian Electoral Commission,* the AEC
was challenged to make the contents of the Manual available to the public under the Freedom
of Information Act 1982 (Cth). However, the application was refused on the grounds that to
make the information public (the applicant admitted that he would publish the Manual) would,

12 No Q93/585 AAT No 9492; (1994) 33 ALD 718.

13
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or would be likely to, prejudice the effectiveness of methods and procedures adopted by the
AEC to detect, investigate and deal with matters arising out of the breach of section 245.

The Clinic has not had the advantage of perusing the Manual. In the Clinic’s view, however,
some form of official recognition of the problems faced by homeless people which may validly
prevent those enrolled as "normal” voters from voting should be articulated in such guidelines
or policies. Further, it is critical to make it well known in the relevant communities that the
government and the AEC will not punish or penalise homeless people for failing to vote if that
failure was caused by or related to the person's homelessness. Just as there is a justifiable
basis for the express provision relating to religious beliefs in section 245(14) of the Act, the
Clinic submits that a similar public recognition of the practical difficulties faced by the homeless
population which may prevent them from voting is necessary. This would encourage the
recently homeless and the homeless population in the tertiary class who may have some kind
of housing and be eligible to enrol as a "normal” voter to enrol and participate in the
democratic process whenever possible.

Based on the figures in Table 2 below, 56.3 per cent of apparent non-voters in 1996 and 61.3
per cent of the apparent non-voters in 1998 were found to have a valid and sufficient reason
for failing to vote, or had their claim to have voted substantiated. It cannot be discerned from
these figures the number of apparent non-voters who:

. gave a sufficient reason (and what reasons were deemed sufficient); or
. actually voted in the election.

The High Court has stated that a “valid and sufficient” reason is some reason which is not
excluded by law and is, in the circumstances, reasonable. This may include circumstances of
"physical obstruction, whether sickness or outside prevention, or of natural events, or accident
of any kind."*

Whether homelessness or associated problems would be accepted as constituting a "valid and
sufficient" reason for failing to vote is not clear. The Clinic submits that it should. Homeless
people experience a range of pressing problems (including financial, familial, social,
psychological, medical and accommodation issues) which are related to homelessness and
which may prevent the person from being able to vote on a particular day.

Table 2: Statistics collated by the AEC in relation to the 1996 and 1998 federal elections show
the following pattern of voting:14

1996 Federal 1998 Federal
Election Election
Number of enrolled electors 11,740,568 12,154,050
Total number of apparent non-voters 356,991 (3.04%) 421,570 (3.47%)
Number of apparent non-voters with valid 201,023 258,582
and sufficient reason, or claim to have
voted substantiated.

'3 Judd v McKeon (1926) 38 CLR 380 (Isaacs J).

4 Figures dated 31 July 2001. Information provided by Deputy Electoral Commissioner in letter to Brianna Harrison
dated 17 January 2002.
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Number of electors who paid $20 29,154 40,396
administration penalty

Number of warning letters issued, no 10,717 23,427
further action or awaiting further

information

Number not proceeded with for reasons 6,673 10,653
such as death or change

Number of summonses issued for failure 9,055 8,619
to vote

Number of cases dealt with by Courts 6,027 6,246

These figures do not show the percentage of enrolled voters who failed to vote who were not
able to be tracked by the DRO.

How do enrolment and enforcement provisions impact on the ability of
homeless persons to enrol to vote or to exercise their right to vote under
section 93 of the Act? What are the practical impediments or
disincentives to homeless people enrolling or voting under section 93?

@

Requirement to give aresidential address and mailing address

The requirement to give a residential address is a major impediment to homeless
people completing a claim for enrolment, re-enrolment or updating their information
on the Roll. This is due to two main characteristics of homelessness, namely, non-
conventional housing or lack of stability and security of housing.

@

(ii)

Non-conventional housing: Where the homeless person resides or stays
in non-conventional shelter such as a doorway, neglected warehouse or
on the streets, they will not be able to provide an "address" which is
suitably particular and therefore will be ineligible to enrol as a "normal”
elector. It is not clear under the Act and the AEC directions on the
electoral claim form how widely "address" is defined. However, there is
nothing to indicate that a wide definition would be applied. For example,
a person who lived in a caravan on unused Crown land which could be
adequately located by means of describing the "access road", or other
geographical marker would probably be refused enrolment.

Stability and security of housing: For most homeless people, it is not the
lack of address per se, but the lack of a stable and consistent address
which is the major barrier preventing them from being able to be enrolled
as "normal” electors. As stated earlier in this submission, the statistics
show that homeless people are a relatively transient population, lacking
stability of residence and moving from place to place frequently.15
Section 99(2) requires not only that the person be "living" at an "address”
within the Subdivision, but also that the person have lived in that
Subdivision for at least one month. Section 99(3) goes on to stipulate
that a person cannot be enrolled for a Subdivision other than the
Subdivision in which they live.

!5 Australian Bureau of Statistics, Occasional Paper — Counting the Homeless: Implications for Policy Development

(1999) at 7.
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Thus, it is extremely difficult for most, if not all, homeless people to
provide an address where they live, and to constantly maintain the
correctness of their details on the Roll.

Recommendation 1: Amend the Act so that persons who give details of why they
cannot provide an "address" as to where they "live" are able to nominate an
address in the Subdivision with which they have a “close connection”.

"Close connection” in this context could be drawn from similar provisions
in international legislation such as:

. the address of or which is nearest to a place where the
claimant commonly spends a substantial part of his or her
time (whether during the day or night): see section 7B of the
Representation of the People Act 1983 (UK) as amended in
2000; or

. the "home base" requirement as provided for under the
American "National Mail Voter Registration form".

Requirement to update information within 21 days of change of place of living
(s.101(4)) and fine for failure to do so

This requirement discourages homeless people from becoming and remaining
enrolled as "normal” voters because of the relative frequency with which homeless
people move. This is an unrealistic requirement both in terms of the time period
allowed for notifying the DRO of a change of address and the potentially onerous
obligation on homeless people, particularly those in the secondary and tertiary
classes of homelessness who may often have an address but who move from place
to place frequently. The threat of a penalty of $50.00 for a failure to provide
appropriate notification has the effect of discouraging homeless people from
enrolling as "normal" electors when they do have an acceptable address at which
they have been living for more than 21 days due to the burden of updating the Roll
each time they move.

Recommendation 2: Repeal section 101(5) of the Act. Alternatively, amend
section 105(5) so as to remove the automatic penalty for failure to comply by
incorporating a “reasonable excuse” provision. In addition, amend sections 101(4)
and 101(5) of the Act so as to extend the 21 day time frame.

Whilst $50.00 may be intended as an administrative penalty and mere "slap
on the wrist", the impact of a $20.00 or $50.00 fine on a homeless person can
be significant

Receiving such a fine can have the effect of further entrenching the vulnerability
and instability of a homeless person's current situation. Often they have no chance
of paying such a fine and they get drawn into the administration system and
eventually brought before the courts. This discriminates against homeless people
and those with limited finances and limited access to resources to respond to and
defend such penalties. It also discourages homeless people from seeking to re-
enrol when they do find stable housing.

Closing of the rolls within seven days of writ being issued (section155 of the
Act)

Section 155 of the Act requires that the Roll remain open for seven days after the

election writ is issued. This is a very small window of opportunity for an elector to
lodge a claim updating their information. In the week following the announcement
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of the 1998 election, the AEC received a total of 351,913 enrolment forms which
included new enrolments, re-enrolments and transfers of enrolments.*®

Whilst section 101 of the Act requires electors to update the information on the Roll
if they change address within 21 days of so doing, it is recognised that many people
(homeless or not) neglect this responsibility. It is only when a federal election is
announced that most individuals notify the AEC of their changed circumstances.

As a result of inquiries into the 1996 and 1998 federal elections, it was
recommended that the Act be amended to close the Roll at 6pm on the date of
issue of the election writ for new enrolments and to close the Roll three days after
the issue of the writ for electors who wished to update their information on the Roll
or re-enrol.’” This was also recommended by the Joint Standing Committee on
Electoral Matters following the 2001 inquiry into the integrity of the Roll.”® This
recommendation was supported by the government as a means of preserving the
electoral Roll and is now reflected in sections 3, 5 and 11 of the Electoral and
Referendum Amendment (Roll Integrity and Other Measures) Bill 2002 (“the Bill").

The early closing of the electoral Roll will act as a practical impediment to homeless
people exercising their right to vote by removing or significantly reducing the
opportunities for updating address details or registration as itinerant voters. The
premature closing of the Roll will have a disproportionate and discriminatory effect
on homeless people because:

. homeless people have no consistent and stable place of residence and
most of the homeless population moves frequently from one form of
temporary shelter to another," therefore, homeless people are far more
likely to have incorrect details recorded against their names on the Roll,
or to have been removed from the Roll due to the AEC becoming aware
of inaccuracies in address or contact details;

. homeless people are often outside the main-stream media loop and may
not become immediately aware that a federal election has been
announced; and

. a higher proportion of the homeless population have reduced literacy
and this impacts on their knowledge of current events and also their
ability to complete the required AEC forms within a limited time frame.

The effect of the proposed changes has been resisted by the AFHO who has stated
that the early closing of the electoral roll could potentially "wipe out voting
opportunities for large numbers of already disenfranchised people."® The Clinic
supports this view and opposes the amendments.

'8 Joint Standing Committee on Electoral Matters, Report of the Inquiry into the Conduct of the 1998 Federal Election
and Matters Related Thereto (June 2000) at 14.

7 Joint Standing Committee on Electoral Matters, Report of the Inquiry into the Conduct of the 1998 Federal Election
and Matters Related Thereto (June 2000) at 15.

'8 Joint Standing Committee on Electoral Matters, Report of the Inquiry into the Integrity of the Electoral Roll: User
Friendly Not Abuser Friendly (May 2001) at 50.

19 Australian Bureau of Statistics, Occasional Paper — Counting the Homeless: Implications for Policy Development

20 australian Federation of Homelessness Organisations, Media Release, 27 June 2001 (see
www.afho.org.au/afhonews/mediareleases/20010727.htm).
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Interestingly, the American roll closes only 30 days before an election and the
Canadian roll remains open until the day before the election. This enables
registration staff to actively maximise enrolment prior to the election by seeking out
under-represented populations and it also ensures that people who require
assistance with enrolling or who may not be "tuned in" to the mainstream media will
have an opportunity to enrol.

Recommendation 3: Do not pass the Bill amending sections 155 of the Act (and
related sections).

Recommendation 4: If the Bill is to be passed, make an exception for “itinerant”
electors. Do not pass section 4 of the Bill which proposes to amend section 96(4)
of the Act.

(e Proposed amendment requiring proof of identification in order for claim

Under the current provisions of the Act, an individual is not required to provide any
identification upon enrolment or registration. Section 98(2) of the Act provides that
a claim for enrolment must be:

(a) inthe prescribed form;

(b) be signed by the claimant (where the claimant is physically capable of
signing); and

(c) be attested by an elector or a person entitled to enrolment, who shall sign the
claim as witness in his or her own handwriting.

Over the years there have been a number of recommendations made to the
government that there be some form of identification requirement imposed on
individuals making a claim for enrolment. A further amendment to section 98 of the
Act was suggested to restrict the electors who may witness claims for enrolment to
a limited class of persons rather than simply requiring that the person be entitled to
be an elector. This person would then effectively be attesting to the fact that they
had sighted the relevant proof of identification. Both of these amendments were
recommended as supporting the integrity of the electoral roll and public confidence
in the electoral roll.**

However, on 15 May 2002 the Senate disallowed the proposed Electoral and
Referendum Amendment Regulations 2001 (No 1) 2002 No. 248 which was to
effect those amendments. The AEC supported the disallowance motion. There are
a number of reasons why the amendments were not passed. During the Senate
debate of the proposed regulations Senator Bartlett conceded that homeless
people are currently underrepresented on the electoral roll and will be further
marginalised by any identification requirements.22 A recent audit of the Roll by the
Australian National Audit Office confirmed the high integrity of the Roll. The Clinic
submits that any amendments along these lines will be likely to further reduce the
number of homeless people who are able to enrol.

Recommendation 5: That no amendments be passed requiring any form of
original paper identification for a claim on the electoral roll to be accepted.

2 Joint Standing Committee on Electoral Matters, Report of the Inquiry into the Integrity of the Electoral Roll: User
Friendly Not Abuser Friendly (May 2001) at 40-6 and government response of October 2001 at 2.

2 Commonwealth Senate Hansard (Wednesday, 15 May 2002) at 1626.

18



(f)

(9)

Homeless Persons’ Legal Clinic — Submission to Inquiry into the 2001 Federal Election

Recommendation 6: That no amendments be passed limiting the class of persons
who may witness a declaration (and the production of valid identification).

Failure to vote once enrolled is an offence punishable by a fine which may be
enforced by Court

The provisions relating to failure by a "normal" elector to vote in an election are
found in section 245 of the Act and in Division 7 of the Electoral and Referendum
Regulations 1940.

Electors who falil to vote in an election are guilty of an offence and may be served a
penalty and summonsed to court if the penalty is not withdrawn and it is not paid.

These provisions may have the effect of discouraging people with unstable housing
situations from enrolling to vote if they have been or are likely to be penalised for
failing to vote when such failure may be due to issues associated with
homelessness, or problems experienced by a higher proportion of homeless people
(such as issues relating to securing accommodation, income, and food for the
immediate future).

In addition, if a homeless person has been penalised under these provisions in the
past, they are unlikely to update their information on the Roll when they do have a
"place of living" with a valid residential address.

"Valid and sufficient reason" not open and transparent

As can be seen from Table 2 above, the provisions relating to penalties for failing to
vote are routinely enforced following each federal election. Section 245(15)(ii)
provides that if the elector can provide a valid and sufficient reason for failing to
vote the penalty may be waived.

Details of what constitutes a "valid and sufficient” reason are not available to the
public other than the express provision in section 245(14) relating to religious
duties. This exception may operate to protect people from being penalised for
failing to vote in circumstances where they were unable to vote due to issues
related to homelessness. However, without transparency and openness in the
application and purpose of this provision, the policies of the government cannot be
scrutinised for any discriminatory effects. Furthermore, lack of openness or
guidance as to what constitutes a "valid and sufficient reason” will result in the
exception not being properly utilised by many of the people who need it most.

Recommendation 7: That further detail of the policies embodied in the Divisional
Officers Procedures (Elections) Manual be made publicly available regarding
reasons for failing to vote which may be considered to be "valid and sufficient".

Recommendation 8: That an amendment be drafted to section 245 of the Act (or
expressly included in the Divisional Officers Procedures (Elections) Manual)
recognising that the problems faced by homeless people who are enrolled as
"normal” voters may prevent them from exercising their right to vote and that such
problems constitute a "valid and sufficient reason" for failing to vote.
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Current Itinerant Voter Provisions

Itinerant voters under the Act

There are a number of special enrolment provisions in the Act which establish exceptions and
special rules for persons with physical difficulties, itinerants, overseas electors, Antarctic
electors, and persons who do not want their addresses shown on the Roll.

The provisions for itinerant electors are found in section 96 of the Act and are intended to
provide for enrolment by persons with no fixed address. Section 96 is set out in full in
Annexure C.

A person is entitled to be listed on the Roll as an itinerant elector if:
. the person is in Australia; and
. the person has had no "real place of living" in a Subdivision for a month or longer.

Once a person has resided in a Subdivision for over a month (that is, once they have had a
“real place of living" within the Subdivision for over a month) they are no longer entitled to be
enrolled as an itinerant elector.

"Real place of living" is defined in the Act as including the place of living to which a person,
when temporarily living elsewhere, has a fixed intention of returning for the purpose of
continuing to live at that place. Many homeless people will not have a "real place of living" as
defined in the Act, or will only have so for short, unpredictable periods of time.

In Tanti v Davies (No 3),23 Justice Ambrose was caused to consider more closely the meaning
of "real place of living" under the Electoral Act 1992 (Qld). His Honour made the following
observations regarding this term:

“Place of living” encompasses both temporary and permanent living. While it includes
residential living, it also includes living which does not amount to residential living. In my
view, "real place of living" is more synonymous with “actual place of living” than it is with
“place of residence” where one need not actually live at the relevant time. An actual place of
living may be either a place of residence of the voter or at some other place where the voter
lives, without necessarily choosing to do so at the time and without any adoption of that place
as “home” - for example persons on military duty overseas in places like Rwanda or perhaps
persons held in custody.

In Burnett Shire Council v Galley,24 Justice Holmes also considered the meaning of the term,
holding that "there must be some element of continuity in a person's occupation of premises

for the purposes of eating, sleeping, bathing and carrying on the other activities of everyday

life to warrant a conclusion that he or she lives there."

Applying these tests of "place of living" it might appear that a homeless person who lives in,
say, a particular area of a public park, might be said to have a "place of living" and thus not be
eligible to enrol as an itinerant.

The Australian Electoral Officer will consider the application and grant or refuse such
application under section 69(5).

One of the reasons for which a person will cease to be entitled to be treated as an itinerant
elector is if, while the person is being so treated, a general election is held at which the person

%3 [1996] 2 Qd R 602.

24 [2000] QSC 490.
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neither votes nor applies to vote (section 96(9)(a)). However, there is no provision in the Act

for rejecting an application for enrolment as an itinerant elector on the basis that the applicant
has been previously removed from the Roll as a consequence of failing to vote. Therefore, it

appears that this will not disentitle an individual from becoming an itinerant elector.

A person whose application for enrolment as an itinerant elector is rejected by the Australian
Electoral Officer may, subject to the Administrative Appeals Tribunal Act 1975 (Cth), apply to
the Administrative Appeals Tribunal for a review of the decision.

Section 245 of the Act does not apply to itinerant electors. Thus, strictly speaking there are no
"penalties" for itinerant electors who fail to vote at a federal election.

How many people are currently registered as itinerant voters?

As at 7 September 1998 (the date the Rolls closed for the 1998 federal election), there were a
total of 2,532 electors enrolled in Australia as itinerant voters.” This number is clearly far
below the number of homeless persons in Australia, most of who would not be eligible to enrol
as "normal” electors.

Figures show that those electors enrolled as itinerant voters do tend to exercise their right to
vote. In 1996, only 0.62 per cent of itinerant electors were subsequently removed from the
Roll for failing to vote, and in 1998, 0.67 per cent of the enrolled itinerant electors were
removed from the Roll.*

What is the procedure pursuant to which a person entitled to vote as an
itinerant elector exercises the right to vote?

In order to enrol as an itinerant elector, the individual must complete the approved form.
A copy of the approved form is at Appendix B.

Forms can be downloaded from the internet or otherwise obtained through the AEC.

An individual seeking to be added to the Roll as an itinerant elector for the purposes of voting
in a federal election must provide, inter alia, the following information:

. the Subdivision in which the elector is entitled to be enrolled. The form contains a
hierarchical list of grounds for determining which subdivision the elector is entitled
to be enrolled in. The elector must select the first statement that applies to him or
her from the following list:

(a) the Subdivision for which the claimant was last entitled to be enrolled;

(b) the Subdivision in which one of his or her next of kin is enrolled (if he or
she has not previously been entitled to enrol);

(©) the Subdivision in which the claimant was born; and

(d) the Subdivision with which the claimant has the closest connection (this
final category is available only to persons born outside Australia).

% |nformation available at www.aec.gov.au

% Figures dated 31 July 2001. Information provided by Deputy Electoral Commissioner in letter to Brianna Harrison
dated 17 January 2002.
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Reasons must be attached if the claimant elects to be enrolled in any
Subdivision other than the Subdivision where the claimant was
previously enrolled; and

. a postal address;

. reasons for applying for enrolment as an itinerant elector;

. the address for which the claimant is claiming enrolment; and

. address at which the claimant was previously enrolled (where applicable).

The Clinic has been informed by the AEC that the address for which the person is claiming
enrolment will relate directly to their answer to question 1 which determines the Subdivision in
which they are entitled to be enrolled. The Clinic submits that it is not clear from the face of
the form that the "address for which the claimant is claiming enrolment" does not need to be
the address of the place where the individual is currently staying. The only express
requirement in relation to the address is that the address be more than a mere post box
number.

There are no specific requirements regarding the postal address nominated by the individual.

The applicant must sign a declaration stating that they are eligible to enrol for federal elections,
that they do not have a real place of living, that they do not intend to reside overseas while
enrolled as an itinerant elector and that the information given is true and correct. This must be
witnessed by a person who is eligible to be on the Roll. The form may then be returned by
mail (no postage required).

What practical impediments or disincentives to homeless people voting
in the normal way do the itinerant voting provisions overcome? How?

The itinerant voting provisions do not require that the elector have an "address" or a fixed
place of living.

There are no penalties for failing to update one's information on the Roll.

There is no penalty for itinerant electors who fail to vote, although their name will be removed
from the Roll if they fail to exercise that right.

What practical impediments or disincentives to homeless people voting
in the normal way do the itinerant voting provisions fail to overcome?
Why?

It appears that the provisions relating to enrolment as an itinerant voter in the Act potentially
apply to many homeless people.

The Clinic submits that the main reasons for so few people being enrolled as itinerant voters
(and, therefore, so few homeless people) lies in the practical aspects of enrolling.

First, the fact that a prescribed written form needs to be completed would act as a deterrent to
many homeless people. This is an administrative burden which might frequently be displaced
due to more pressing issues associated with homeless such as the need to find food and
shelter for the night.

This administrative burden is increased by section 96(9)(a), which effectively requires an
individual to re-enrol as an itinerant elector each time they fail to vote in an election. There are
many reasons why a homeless person might fail to vote in an election and the mail checks
should be a sufficient means of ensuring that the registration details of itinerant voters are valid
and up to date.
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Second, the form itself is unclear. Question 11, which requires an individual to show the
address for which they are claiming enrolment, could be read as requiring them to indicate a
current residential address. It is not sufficiently clear from the form that the address required is
the address relating to the claimant's answer to Question 1.

Recommendation 9: Review the itinerant elector claim form, simplify the layout and clarify
the requirements.

Pursuant to section 96(2A) of the Act, the Subdivision for which an itinerant elector will be
enrolled is determined by the hierarchical list set out in the section. An elector will only be
enrolled in the Subdivision with which they have the closest connection if none of paragraphs
(a), (b) and (c) apply. A note on the enrolment form states that the "closest connection” option
can only apply to persons born outside Australia.

If homeless people are to use the itinerant elector provisions, it follows that they should be
able to cast a vote in respect of the Subdivision in which they "live". This is an essential
aspect of democracy; persons voted into power should be directly chosen by the electors that
they are to represent. The current provisions discriminate against homeless people by
ignoring their right to have a say in the people and policies by which they are governed.

The Clinic submits that the current means of determining the appropriate Subdivision for a
homeless person enrolling as an itinerant elector should be amended to enable the elector to
vote in the Subdivision in which they spend most of their time This could be determined by a
"place of closest connection" test as is already provided in section 96(2A)(d). This method has
recently been adopted in the United Kingdom pursuant to section 6 of The Representation of
The People Act 2000 (UK). Alternatively it may be determined by reference of the postal
address given by the claimant. This method would more closely reflect the United States
approach (see section 4 of the Model State Homeless Voter Registration Act).

Recommendation 10: Amend section 96(2A) of the Act to allow itinerant electors to enrol in
the Subdivision with which they have the “closest connection”.

Although the evidence shows that the homeless population moves around within the system,
there will be a significant number of homeless people who become ineligible to be enrolled as
itinerant voters after having secured stable accommodation for over one month (section 96(8))
but who are still essentially ineligible or unlikely to enrol as a "normal voter" for the reasons
discussed in this Submission.

The ABS report "Counting the Homeless" estimated that over 70 per cent of homeless people
fall within the "low turnover" category, that is, have been homeless for over six months. A
further 17 per cent were estimated to be "medium turnover", that is, to have been homeless for
between four and 25 weeks. Whilst these figures do not show precisely how long a homeless
person is likely to stay in particular accommodation, it is clear that the one month limit for
itinerant electors would prevent a significant percentage of the homeless population — most of
whom are ineligible or unlikely to enrol as "normal voters" from enrolling as itinerant voters.

The current definition of a "real place of living" is not sufficiently particular and needs to be
reconsidered so as to ensure that homeless people with unstable housing or non-conventional
places of living are not excluded from both "normal” enrolment and from the itinerant elector
scheme.

Recommendation 11: Clarify the definition of "real place of living" to ensure that homeless
people who have a regular but non-conventional shelter or domicile (but who do not have an
"address" which would enable them to enrol as "normal” voters) are not excluded from
eligibility to enrol as itinerant electors. This may require a distinction between the "place of
living" requirements of section 101 and the "real place of living" definition in section 96 of the
Act.
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Recommendation 12: Amend section 96(8) of the Act to increase the period of time that an
itinerant voter may have "a real place of living" in a Subdivision from one month to six months
before they become ineligible to be enrolled as itinerant voters.

Recommendation 13: Extend registration deadlines for itinerant voters. Further or in the
alternative, insert an exception into the Act allowing for late registration in-person up to the day
before the election.”’

However, as stated, it appears that the main impediments to the homeless population utilising
the itinerant voter provisions are practical. Elector awareness is a critical issue which needs
attention and funding. Not only do homeless people often miss out on the educational
campaigns that are aimed at the mainstream population, but they are also plagued by other
issues commonly associated with homelessness such as fear, hunger, illiteracy,
disenchantment with authority, apathy and desperation. It is essential that the government
recognise these factors which act on the homeless population and make positive steps to
overcome them in order to increase homeless voter participation.

The Clinic recommends the following battery of non-legal measures.

Recommendation 14: That the AEC invest more money in sending administrative assistants
to shelters for the homeless, disability services, welfare organisations and other places
frequented by homeless people to assist homeless people with completing relevant forms and
educating homeless people about their rights and how to exercise those rights.

Recommendation 15: That employees of agencies providing services to homeless people be
trained to assist in the registration of homeless people as itinerant voters. The United States
National Voter Registration Act 1992 (US) contains express provisions to this effect.

Recommendation 16: Strategically locate polling stations to facilitate casting of votes by
homeless people and provide for welfare agencies to request a mobile polling station to attend
areas of need.

7 See 3.7(iv) of this submission for further discussion of registration enrolment deadlines.
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5.1

Overseas Models and Provisions for the Enrolment of
Homeless People and the Exercise of the Right to Vote

United Kingdom: The Representation of the People Act 2000 (UK)

As part of electoral law reform, the United Kingdom recently enacted The Representation of
the People Act 2000 (UK) (“RPA™). The RPA was designed to amend the Representation of
the People Act 1983 (UK), in particular to address declining rates of voter participation in the
United Kingdom. The RPA specifically contains reforms aimed at those who neither own nor
occupy any property, and thus is of particular rel