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Friday, 25 November 2011 seven senators we are about to be asked to
give leave to.

The PRESIDENT (Senator the Hon. The DEPUTY PRESDENT: Senator
John Hogg) took the chair at 080, read Brown, there is a motion before the chair.
prayers and made an acknowledgement dihe Senate will decide. The question is that
country. that motion moved by Senator McEwen be

COMMITTEES agreed to.

. . . . Senator lan Macdonald: On a point of
Economics LegislationCommittee order, Mr Deputy President: is there no

Meeting opportunity to discss this motion?

Senator MCEWEN: by leavé At the  The DEPUTY PRESIDENT: No. The
request of the Chair of the Economicsyotion has been taken as formal. Permission
Legislation Committee, Senator Bishop, kyas given by the Senate for the motion to be
seek leave to move a motion to enable thgyen as formal. | have now put the motion.

committee to meet during the sitting of thegg you are debating the point but there is no

Senate today. further discussion.
Leave granted. Questionagreed to.
Senabr MCEWEN: | move: Leave of Absence

That the Economics Legislation Committee be  ganator KROGER: by leavé | move:
authorised to hold a private meeting otherwise ' )

than in accordance with standing order 33(1) Ihat leave of absence be granted to the
during the sitting of the Senate today, from 10.3¢0!lowing senators:
am. (a) Senator Cormann for today, on account of

Question agreed to parliamentary business;
(b) Senator Payne for today, for personal

BUSINESS reasons; and
Leave of Absence (c) Senator Heffernan for today, for personal
Senator MCEWEN: by leavé | move: reasons.

That leave of absence be granted to Sesator Senator BOB BROWN (Tasmania
Carr, Farrell and Wong today, on account of_eader of the Australian Gregn$09:39:
ministerial duties. We have got a request for Senator Cormann
The DEPUTY PRESIDENT: The to be absent from this sitting of the Senate,
question is that that motion be agreed to.  for parliamentarg

Senator Bob Brown: Mr Deputy Senator lan Macdonald: Mr Deputy
President, | ask if the senator who has movedresident, on a point of order
this motion would go beyond just saying The DEPUTY PRESIDENT: Just a
'ministerial duties’. This is a sitting of themoment, Senator Macdonald. Do you have a
Senate. We have important matters beforgoint of order, Senator Brown?
us. It is about to be followed by a motion ganator BOB BROWN: No. |
requssting}c Ieavebof abfser;]cer fan equal speaking to that motion. '
number of members of the opposition. |
believe the Senate is owed anp?explanation Thg DEPUTY PRESIDENT: You are
that is explicit about the need to put theP€aking to the nimn?
Senate sitting second to the activities of the

am

CHAMBER
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Senator BOB BROWN: | am; that is Senator BOB BROWN: vyes, six, as
correct. somebody has dropped off the distvithout

Senator lan Macdonald: Mr Deputy due explanation except it is on parliamentary
President, on a point of order: leave wa®usiness, personal business ministerial
granted for it to be a formal motion. business.

The DEPUTY PRESIDENT: We are Honourable senators interjectifg
not in formal business but leave was granted Senator Abetz: He's preprepared it and
for the moton to be moved. Senator Brownhe's adjusting his speech to what's actually
is now debating the motion. Is that correctpccurred.

Senator Brown? Senator BOB BROWN: Senator Abetz
Senator BOB BROWN: Yes, that is objects, but he has got an opportunity to
right. speak here. | think is more than a courtesy.

Senator lan Macdonald: On a point of It is a matter of public interest as to why six
order, Mr Deputy President: it is the exacfl Seven senators from the major parties
point | made in relation to the previousshould be missing from this last day of
motion, and | was told that it was a formafSitting of the Senate. They should be here
motion, that leave had been given to dedinless there is some cogent redson
with it as a formal motion. | was told | could Senator Fifield: On a point of order, Mr
not speak on it. Now we are having the exaddeputy President, | think that Senator Brown
same motion with a different ruling. is very close to misleading the Senate. This

The DEPUTY PRESIDENT: You are IS not the last day of the sitting of the Senate.
correct Senator Macdonald, and it is myThe last scheduled sitting day of the Senate
error for calling that incorrectly to you in the IS Wednesday next week.
first instance. However, it has been the The DEPUTY PRESIDENT: There is
tradition of the Senate that when thes@o point of order.
motions are moved they are treated as formal senator BOB BROWN: There is no

motions even though we are not in formapoint of order. | can see that Senator Abetz
business. Leave was sought for a motion tghas gone Dickensian and | suppose that suits
be moved, and that is how they haveyj;m | am making a very logical and reason
normal'ly been dealt with. If Sgnator Brpwname point here on behalf of the voters of
now wishes to debate the motion, as will beystralia and he importance of the partia
your entitlement, he can do so. | have calleghent and, not least, the importance of the
Senator Brown. He has the call. sittings of the Senate. There is lagmle
Senator BOB BROWN: Thank you, Mr absenteeism of frontbenchers of both sides
Deputy President. | am pleased to be makinghowing up here. This sitting is not sudden;
a precedent here. we have all known about it for quite some
Senator lan Macdonald: You've made a time. Thevoters of Australia deserve to have

lot of precedents, Béb 1.6 million of them. & better explanation.

Senator BOB BROWN: Yes, | have. Of course, if there is a family illness or a
What we have is seven senators from th@@ajor occasion which requires a senator to
major partles m&ng from a Senate S|tt|ng be absent, ora mInISterIal I’equwement Wh|Ch

which is to deal with important mattérs is beyond that of the requirement for a
. ) . senator to be present in the chamber, or if
Opposition senators interjecting

CHAMBER
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there is a parliamentary duty whichrisore do not seek to inquire into each other's
important than the sitting of the Senate, thebusiness.

let us hear what it is. Senator Bob Brown: You don't inquire
Of course Senator Abetz would call this d@nto ministerial or parliamentary business?
stunt, but | am serious about it and I think the genator ABETZ: Senator Brown

Senate is owed a better explanation than @ojishly interjects, and of course whenever
oneword adjective to say why a senator issnyhody interjects on Senator Browmhat
away. It is a legion of absenteeism on the lagipes he do? He puts out his hands, Messiah
day_of the sitting of the Senate and the bigke and says, 'Chair, will you protect me
parties should do better than that. from these interjections?' This is the sort of

Senator ABETZ (Tasmanié@ Leader of Pecksniffian attitude we get from Senator
the Opposition in the Senat€9:39: The Brown day after day after day in this place,
duplicity dripping out of that Pecksniffian and we are getting sick aticed of it.

pocket of the Senate is just sickening. Here |t js the accepted practice in this place that
we have the Australian Greens combining ifye do not have to divulge matters that may
their alliance with the ALP to shut down thispe of g personal nature or, indeed, the nature
parliament three days early. Three days earlyf ministerial business. Much as we on the
they have combined with the ALP togpposition would like to know the detail of
guillotine through 20 bills by the end dfe it we believe thait is inappropriate to make
day without a single word having beenthose sorts of inquiries of each other. If the
spoken on those bills. And the reason for thgreens were ever to be in a position to
guillotine, the reason for this abuse Ofequire leave of abseriend | am sure that
parliamentary process and the abrogation ¢f has occurred in the pa@stve do not go

parliamentary duty by Senator Brown, thanuiring into that sort of detail.
Australian Greens and the ALP, is thagyh

do not want to sit the extra three days that But the real reasothat.Senator Brown' IS
now trying to make an issue out of this is

have been on the parliamentary calend .
since day one. Why is that? It is becauﬁehat he knows that later on today he will be

X voting with the ALP to give himself and the
Senator Brown and Senator Milne want to . . )
. Australian Greens not just one day's leave of

scuttle out of this place to go to Durban. . .
absence, but the whole nine Greens will get
They are the absentees, and what they aje
X : . eave of abence for a full three days. It was
now putting up before this place is a ruse tQ
a good try, Senator Brown, but we have seen

suggest that somehow there are absente

from both sides to cover up for the fact that%gogg;gzzs”éﬁr’]:gi:;g let us get on with
they have deliberately forced the governmen ’
not to sit next week for those three days so Senator ~ LUDWIG  (Queensland

absenteds the whole lot of thei for a full Forestry, Manager of Government Busss
three days! in the Senate and Minister Assisting the

Attorney-General on Queensland Floods
Recovery (09:43: 1 did not want to delay
ithe opportunity for the opposition to be able
i{é debate bills later on this morning. | just
want to inject a little sense ithis debate.
These are ordinary notices of motions that go

It has been accepted practicand | will
not delay the Senate much longehat
people are granted leave of absence
circumstances where the whips believe
appropriate and in circumstance$ere we
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through to give senators leave for bothlthe government choose to absent themselves
personal reasons and parliamentary businesm the last day of sittiigl beg my own
They are generally not debated. WhyDardon, it is not the last day of sitting. The
Everyone from the opposition, thelast day of sitting is next Wednesday.
government and the crebgnchers will & | want the people of Australizho are

some point seek the same result; they wilistening to this debatto understand that for
ask for leave of parliament for private oraimost nine months the Senate has agreed to
personal business or for parliamentargjt next Monday, Tuesday and Wednesday.
business and it will be granted withoutyere we to do that, we would not have
debate. We all know in this place that thergeeded to guillotine through some 20 bills
are reasons for people to undertake that aRg@inout a word being spoken on thdmot a
it is not undertaken lightly. People do have tQyord in favour of them or a word opposed
convince their own side that they do havgg them. | think the people of Australia, and
work that. will t'ake them away. Leave'ofthere are many who do listen to these
absence is ertainly not handed out easily. Jepates, need to understand that the Greens
From my perspective, | do not allow senatorgng the Labor Party combined to guillotine
or the whip to go easily out of thislace. through in excess of a dozen bills without a
This is where they should be, doing theifygrg being spoken onhém. They also
business. However, there are circumstanc%motined through perhaps the most
that will warrant that. complex parcel of bills that this parliament

| am not about to set any precedent here.Has seen in the last decade; they were the
think we should be very careful about thatarbon tax bills, the bills based upon a
because we will not be able to live easilypromise by the Prime Minister that she
with the precedent we set. With those shortvould never introduce a carbon t&he then
words | would encourage people to draw @ntroduced a carbon tax with 18 complex
breath and realise that this is an ordinarbills, which were guillotined through this
issue that occurs on many days that thehamber without proper debate. And we are
Senate sits. already seeing that those bills are suffering

Senator IAN MACDONALD because they were not subject to parlia

(Queensland(09:45: Regrettably, we have mentary scrutiny. We are alreadyding, by

already passkwithout discussion the motion reports from around the globe, that these
giving leave to the Leader of thepieces of legislation on the carbon tax have

Government in the Senate suffered because they were not properly
considered in this chamber. The whole
carbon tax issue will become a farce at
A Durban next week when the United States,
Senator McEwen interjectidg China, Japan, Korea, Russia and India
Senator IAN MACDONALD: | can indicate that they are not going to have a
only go by theOrder of BusinessYou tell $23-atonne tax on their particular emissions
me that Senator Evans is here. Therefore wa carbon dioxide.
have Senator Carr, a very senior minister; | am very angry about the guillotinidg
Senator Wong, a very senior minister; angihout the dealing of these bills without any
Senator Farrell, who is no doubt somewhergjscyssion whatsoever, ahthink the people

organising another leadership coup in thgf Australia expect better than that of this
Labor Party. Thre very senior members of parliament, and particularly the Senate,

Senator Sherry: He has not been given
leave; it was the deputy, not the leader.
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which has a reputation for scrutiny. We have Senator Bob Brown interjectifg

a very extensive committee system, and the genator IAN MACDONALD: Yes. It is
people like that because they understand thghout leave being given to leave this
the Senate doeexpose difficulties with parliament four days early. And | know
government legislation. Senator Bob Brown does not like this. | hear
We have three senior ministers leavindhim interjecting. Wien anyone else interjects
this parliament four days before thehe is first on his feet. Again, it shows the
parliamentary year concludes. The Labodifferent standards this man has for himself
Party stands condemned and the Greems opposed to anyone else. It is okay for him
political party, which have made a virtueto interject, but if anyone else does it, 'Oh,
over decade of allowing parliamentary please Mr Deputy President, protect me.' But
scrutiny, of allowing people to have theirhe does not mind it himselflf Senator
say, even if they disagree with them, hav8rown is, as Senator Abetz suggests, going
joined with the Labor Party in curtailing to join with the Labor Party and shut this
debate on important bills, and particularlychamber down three days early so that
the carbon tax bills. It is outrageous thatan go for a jaunt to South Africa then that
ministers sbuld be given leave four daysneeds to be condemned. | want to say that
before the parliamentary year concludes. Ifthe people who have in the past supported
Senator Abetz has suggesied am not the Greens for what they thought was their
aware of this; | do not think | have seen it orprincipled approach to parliament should
the Order of Business the Greens political now understand thatthere is nothing
party are going to agree to the Senate risingrincipled about the Greens political party.
today sahat they can go to Durban, then thisThey will on the one hand rail against leave
is an absolute disgrace. It should allowbeing given to ministers and, on the other
GetUp! and all of those other fringe groupshand, vote so thdhis parliament stops three
that support the Greens political party tadays early so they can go o a
understand what a mob of frauds are those The DEPUTY PRESIDENT: Order!
who occupy the benches of the Greengenator Brown, do you have a point of
political party. order?

Senator Bob Brown:  Mr Deputy  gepator Bob Brown: With respect to

remark about a group of senators begyth Africa

withdrawn. The DEPUTY PRESIDENT: That is not
Senator |AN MACDONALD: I a point of order.

W|thdra\_/v. People like GetUp! and those Senator Bob Brown: No, but | have
other fringe groups that support the GreensmaoIe the point

people like MrGraeme Wood, who donated point. )
$1.6 million to Senator Bob Brown and then Senator Sterle:  Well, you're getting
had Senator Brown asking questions in thBlamed fori® you may as well!

parliament that would seem, on face value, to Senator IAN MACDONALD: | hear
relate to different benefitsdo Senabr Sterle interjecting. Senator Sterle,

The DEPUTY PRESIDENT: Senator YOU should be out helping Tony Sheldon get
Macdonald, could | just draw yowttention rid of your leader; you know, the dead corpse
to the question before the chair. tha
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The DEPUTY PRESIDENT: Through (i) 25 November 2011 commemorates the
the chair, Senator Macdonald. United Nations International Day for the
) . Elimination of Violence Against Womenwhite
Senator IAN MACDONALD: It is one Ribbon Day,

thing | agree on witiony Sheldon! | do not (i) domestic violence occurs in ever
want to delay the Senate from the debate : : ; ; y
. o geographic area and in all so@oonomic and
before it, but it IS |mp_ortantthat the_ cultural groups in Australia, in particular in
thousands of people listening to or watchingegional and rural Australia and Indigenous

this debat¢odayd communities,
Senator HansonYoung: No-one is (ii) the prevention and elimination of dem
listening to you! esfc violence is a goal of the Australian Govern

Senator IAN MACDONALD: Senator ment, and yet the Government has failed to fund

._the continuation of the pilot Bsafe program,
HﬁnsonYoungB ha:(veYa qulll(fatdy(r)x;r emallswhich successfully operated in regional Victoria
when you get back. You will find that from 2007 to 2010, providing personal safety

The DEPUTY PRESIDENT: Order! alarms to women and ittiren at risk of domestic

Senator Macdonald, address your remarkgolence to prevent further violence and enable
through the chair. them to remain in their own homes and

Senator IAN MACDONALD:  Thank Cmr(’?“)”:ges' fom of the bilot Beat
you, Mr Deputy President. Senator Hanson . V) the cessation or the pilot 5sare program,
Young will find thatpeople do actuallyake which was funded through a @ear $340000

int tin d aavand. i inal federal grant that ended in Decemberl@0
an interest In democragyand, Increasingly, .,,sed distress to the women and children and

the emails coming through to me are sayingejr families and friends who had come to rely
how hypocritical the Greens political partyon it,

are. On the one hand, this morning, they () there is an extraordinary level of support
were railing against leave being given to gqor the Bsafe program from the beneficiaries,
awayand, on the other hand, voting with thecommunity workers, police, womsngroups and
Australian Labor Party to shut down thisthe broadecommunity across the country,
parliament three days early so titiagy can (vi) the Bsafe program won the national
go on a jaunt to South Africa. | thinkatis  Australian Crime and Violence Prevention Award
hypocrisy in the extreme on the part of then 2010,

Greens political party. Their retribati will (vii) the Bsafe program was extremely cost
come at the next election. If they had anyffective, costing approximately $100 for the
principles they would vote with the two safety alarms, and provided emmus
opposition to facilitate an early election sdbenefits in reducing the risk and breaking the
the people of Australizan have a view on cycle of domestic violence, giving assurance to

the carbon tax bills and on the Labor Party‘tu””ertz"b'et Wort“e” ";‘_”fj (t:_hild][elr|1 and gllct)wing
propensity to ram bills through ith em to return fo participating fully In society, as

- . detailed in the Bsafe program evaluation report,
parliament without debate.

Question agreed to (vii) in Victoria the community sector is
uesti .

ready and eager to expand this potentially- life

NOTICES saving resource to women across the state, and
Presentation (ix) one woman who was a recipient of a
Bsafe alarm asketHow much does my life cdst
Senator RHIANNON: To move: and

That the Senaée
(a) notes that:
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(b) calls on the Government to: Leave granted.
(i) urgently fund the continuation of the The report read as followds

sqcce_ssful pilot Bsafe program in reglonaISELECTION OF BILLS COMMITTEE
Victoria to allow women and children continued

access to the service, and REPORT NO. 17 OF 2011

to other regions in Victoria and into other states. Thursday, 24 November 2011 at 3.32 pm.

Senator BOB BROWN: To move: 2. The committee resolved to recomménd

Tha
That the Minister for Agriculture, Fisheries - .
and Forestry, on the next day of sitting, report to (a) the provisions of the Access_ to Justice
the Senate on the failure of the Prime Ministek€deral Jurisdiction) Amendment Bill 2011 be

(Ms Gillard) to uphold theTasmanian Forests '€ferred —immedialy to the Legal and
Intergovernmental  Agreement  betweethe _Con_stltutlonal Affairs Legislation Committee for
Commonwealth of Australia and the State ofduiry and report by 22 March 201fsee
Tasmania in particular clauses 25 to 27 which@Ppendix 1 for a statement of reasons for
stipulated immediate protection of 43000 'eferral);
hectares of high conservation value forests where (b) the provisions of the Corporations
logging, including cleafelling and burning of Amendment(Further Future of Financial Advice
ancient forests andildlife habitat, is continuing. Measurs) Bill 2011 be referred immediately to
Senator BOB BROWN: To move the Economics Legislation Committee for inquiry

] and report by 14 March 2018ee appendix 2 for
That the President of the Senate report to thg statement of reasons for referral):

Senate on the next day of sitting on whether the
Committee of Privileges is endangered with
politicisation by 'SLAPP writ style references,
such as that of Senator Kroger on 22 Novemb
2011, which was publicised by the Leader of th%
r

(c) the Crimes Act Amendmen(Fairness of
Minors) Bill 2011 be referred immediayeto the
egal and Constitutional Affairs Legislation
ommittee for inquiry and report by 22 March
012 (see appendix 3 for a statement of reasons
or referral);

(d) the Fair Work Amendment(Textile,
Clothing and Footwear Industry) Bill 2011 be

Opposition in the Senate (Senator Abetz) befo
any adjudication was possible.

Senator BOB BROWN: To move:

That the Senaée referred  inmediately to the Education,
(a) notes thegrowing support for a sovereign Employment  and  Workplace  Relations
wealth fund (SWF); and Legislation Committee for inquiry and report by

(b) calls on the Government to reconsider &/ February 201@ee appendix 4 for a statement
SWF for Australia to be funded with the proceed®f reasons for referral);
of an expanded mining tax. (e) the provisions of the lllegal Logging
Prohibition Bill 2011 be refeed immediately to
COMMITTEES the Rural Affairs and Transport Legislation
Selection of Bills Committee Committee for inquiry and report by 8 February
Report 2012 (see appendix 5 for a statement of reasons

) for referral);
Senator MCEWEN (South Austaliad (f) the provisions of the Personally Controlled

Government Whip in the Senjt®9:59: | glectronic Health Records Bill 2aland the
present the 17th report of 2011 of theyrovisions of the Personally Controlled Electronic
Selection of Bills Committee and | seekHealth Records(Consequential Amendments)
leave to have the report incorporated imBill 2011 be referred immediately to the
Hansard Community Affairs Legislation Committee for
inquiry and report by 29 February 2012ee
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appendix 6 for a stateme of reasons for noting that the bill had passedet Senate on 24

referral); and

November 2011, resolved to recommend that the

(g) the provisions of the Social Securitybi” not be referred to a committee.

Legislation Amendment Bill 2011, Stronger
Futures in the Northern Territory Bill 2011 and

The committee recommends accordingly.
4. The committee deferred consideration of the

the Stronger Futures in the Northern Territoryo|iowing bills to its next meeting:

(Consequential and Transitional Provisioms)
2011 be referred immediately to the Communityﬂ
Affairs Legislation Committee for inquiry and
report by 29 February 20X2ee appendices 7 and
8 for statements of reason for referral). 1

3. The committee resolved to recomménd
That the following bills notbe referred to
committees: 1

9 Antarctic TreatyEnvironment Protection)
Amendment Bill 2011

 Australian Research Council Amendment Bill T
2011

9 Broadcasting Services Amendmg@Regional l
Commercial Radio) Bill 2011

1 Crimes Legislation Amendmeiowers and
Offences)Bill 2011

1 Customs Amendme¢Anti-dumping
Improvements) BillNo. 2) 2011

I Customs Amendme(Reducing
Compliance Burden) Bill 2011

9 Electoral and Referendum
AmendmentMaintaining Address) Bill 2011

1 Excise AmendmeKiReducing
Compliance BurdenBill 2011

9 Higher Education Support Amendm@uiET
FEEHELP and Other Measures) Bill 2011

9 Insurance Contracts Amendment Bill 2011

Business

Business

1
9 Nuclear Terrorism Legislation Amendment

Bill 2011
1 Road Safety Remuneration Bill 2011 1

1 Road Safety Remunerati@@onsequential
Amendments and Related Provisions) Billq
2011

1 Tax Laws Amendmen2011 Measures No. 9)
Bill 2011.

The committee considered the Safety,
Rehabilitation and Compensation Amendment
(Fair Protection for Firefighters) Bill 2011 and,

Australian Broadcasting Corporation
Amendment (International  Broadcasting
Services) Bill 2011

National Health Amendment (Fifth
Community Pharmacy Agreement Initiatives)
Bill 2011

Protecting Children from Junk Food
Advertising (Broadcasting and
Telecommunications Amendment) Bill 2011

Public Accounts and Audit Committee
Amendmen{Ombudsman) Bill 2011

Telecommunications Amendment(Mobile
Phone Towers) Bill 2011.

(Anne McEwen)
Chair
25 November 2011

Appendix 1

SELECTION OF BILLS COMMITTEE
Proposal to refer a bill to a committee
Name of bill:

Access to Justice (Federal Jurisdiction)

Amendment Bill 2011

Reasons for referral/principal issues for

consideration:

Whether costs orders for discovery will
enhance access to justice and to ensure that
any potential for abuse is limited;

Whether furtherALRC recommendations on
discovery are proposed and likely timing;

Examination of the provisions relating to
suppression orders to ensure that principles of
open justice prevail.

Possible submissions or evidence from:

Law Council of Australia

Family Court

Federal Court
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Federal Magistrates Courts Attorn@&gneral's
Department

Committee to which bill is to be referred:
Legal and Constitutional Affairs
Possible hearing date(s):

Possible reporting date:

(signed)

Senator Fifield

Selection of Bills Committemnember

APPENDIX 2
SELECTION OF BILLS COMMITTEE
Proposal to refer a bill to a committee
Name of bill:

Corporations AmendmengFurther Future of
Financial Advice Measures) Bill 2011

Reasons for referral/principal issues for
consideration:

To consider theimpact of the proposed
changes on consumer and financial advisers.

Possible submissions or evidence from:
Financial Services Council; Association of

Superannuation Funds of Australia; Financial

Planning Association; Association of Financial
Advisers; Indusy Superannuation Network

Committee to which bill is to be referred:
Senate Economics Committee

Possible hearing date(s):

To be determined by Committee
Possible reporting date:

14 March 2018 the reporting date set for the
inquiry into the relatecCorporations Amendment
(Future of Financial Advice) Bill 2011.

(signed)
Senator Fifield
Selection of Bills Committee member

APPENDIX 3
SELECTION OF BILLS COMMITTEE
Proposal to refer a bill to a committee
Name of bill;

Crimes Act AmendmenfFairness to Miors)
Bill 2011

Reasons for referral/principal issues for
consideration:

To examine at the medical and forensic value
of wrist and dental xays

To scrutinise the legal aspects and merits of
placing children in adult prison or remand

To examine the sequea of events which lead
to children being charged, or not charged, with
people smuggling

To look at evidentiary aspects of age
determination process for alleged minors charged
with people smuggling
Possible submissions or evidence from:
Victoria Legal Aid
Alliance of Australian Lawyers
Australian Bar Association
Human Rights Commission
State and Territory Children's' Commissioners
Indonesian Consulate
Department of Immigration
Australian Federal Police

Commonwealth  Department
Prosecutions

Royal Australian College of Physicians, or
Australasian Paediatric Endocrine Group, or
Australian and New Zealand Society for
Paediatric Radiology, or Royal Australian and
New Zealand College of Radiologists

Committee to which bill is to be referred:

Legal and O©nstitutional Affairs Possible
hearing date(s): February/March 2012

Possible reporting date:

22 March 2012

(signed)

Senator Siewert

Whip/Selection of Bills Committee member

of  Public
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APPENDIX 4
SELECTION OF BILLS COMMITTEE
Proposal to refer a bill to a committee
Name of bill:

Fair Work Amendmen(Textile, Clothing and
Footwear Industry) Bill 2011

Reasons for referral/principal issues for
consideration:

To ensure the Bill would achieve the

Committee to which bill is to be referred:
Rural Affairs & Transport Legislation

Committee Possible hearing date(s):

objectives of the Bill and has no unintended

consequences.
Possiblesubmissions or evidence from:
Australian Chamber of Commerce and
Industry Textiles and Footwear Industry
Association CClI WA

Committee to which bill is to be referred:

Senate Education, Employment  and

1

l

Workplace Relations Committee Possible hearing

date(s):
Possible reporting date:
March 2012
(signed)
Senator Fifield
Selection of Bills Committee member

APPENDIX 5

SELECTION OF BILLS COMMITTEE
Proposal to refer a bill to a committee
Name of bill:

lllegal Logging Prohibition Bill

Reasons for referral/principal issues for
consideration:

Possible reporting date:

8 February

(signed)

Senator McEwen

Whip/Selectiorof Bills Committee member

APPENDIX 6
SELECTION OF BILLS COMMITTEE
Proposal to refer a bill to a committee
Name of bill:

Personally Controlled Electronic Health
Records Bill 2011

Personally Controlled Electronic Health
Record¢Consequential Amendments)Bill
2011

Reasons for referral/principal issues for

consideration:

f

f

Consider the Bill against Committee's
recommendations. Possible submissions of
evidence from:

Australian  Government Department ofq

Agriculture, Fisheries and Forestry Australian
Timber Importers Federation

Australian Forest Prodte Association
Greenpeace
Uniting Church Social Justice Mission

Privacy issues/ Privacy Breaches/ Penalties for
breaches

Security of information on the PCEHR

Questions about the design, functionality, and
capability of the PCEHR,

Questions regarding these of consultants,
contractors, and tenders let or hired by
NEHTA in regard to the development of the
PCEHR

The level of functionality of the PCEHR at 1
July 2012

Questions around the continuation of NEHTA
after 1 July2012

The products that NEHTAdesigned, made,
tested, certified for use in the PCEHR.

Any other issues the Committee considers
appropriate.

Possible submissions or evidence from:
Any interested parties
Committee to which bill is to be referred:

Senate Community Affairs Committee

Possilte hearing date(s):
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Possible reporting date:
1 29 February 2012
(signed)
Senator Fifield
Selection of Bills Committee member

APPENDIX 7
SELECTION OF BILLS COMMITTEE
Proposal to refer a bill to a committee
Name of bill:

Social Security Legislation Amendmeiiill
2011

Reasons for referral/principal issues for
consideration:

Reasons for referral/principal issues for
consideration:

Effect of measures and implementation pjans
evidence of community awareness/acceptance.
Assessment of intended and unintended
consequences.

Possible submissions or evidence from:

Northern Territory Government, FaHCSIA,
Northern Land Council, Central Land council, NT
Shire Councils, NT Indigenousd&isory Group,
Aboriginal Legal Aid, Concerned Australians,
Stop The Intervention grougifected individuals.

Committee to which bill is to be referred:

Community Affaird Legislation Committee

Possible hearing date(s):

TBA

Consideration of measures forming part of the

Stronger Futures
legislation package
Possible submissions or evidence from:

Committee to which bill is to bereferred:
Senate Community Affairs Committee
Possible hearing date(s):

Possible reporting date:

29/2/12

(signed)

Senator Fifield

Selection of Bills Committee member

APPENDIX 8

SELECTION OF BILLS COMMITTEE
Proposal to refer a bill to a committee
Name ofbill:

Stronger Futures in the Northern Territory Bill

2011
Stronger  Futures in  the  Northern
Territory(Consequential and Transitional

Provisions) Bill 2011

in the Northern Territory

Possible reporting date:

29 Feb2012

(signed)

Senator Fifield

Selection of Bills Committee member

Senator MCEWEN: by leavé | move:
That the report be adopted.
Question agreed to.
BUSINESS
Days and Hours of Meeting

Senator LUDWIG (Queensland
Minister for Agriculture, Fisheriesand
Forestry, Manager of Government Business
in the Senate and Minister Assisting the
Attorney-General on Queensland Floods
Recovery (09:57): | move:

That the Senate not meet from Monday, 28
November to Wednesday, 8vember 2011.
| indicate at theoutset that do not intend to
speak for very long. We do have bills before
| the parliament and the opposition, the cross
benchers and the government should be
given an opportunity to debate them. |
foreshadowed this motion when | spoke on
Monday on the miion that established the
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programof legislation in the Senate for thegovernment, they used the same devices;
following week. This week included they used the same procedural motions. My
extended hours. It is not unusual at the enckcollection is that fallied a little less than
of a sitting period thatwe have, firstly, those opposite at this juncturaitbhistory
extended hours to providm opportunity to will show whether | did or did not. In this
debatebills, and,secondly, an additional day way it does allow the constructive work of
on Friday to allow debate. Of course, todayhe Senate to be dealt with this week.

is Friday. | remind people of thdiecause it  The opposition have had the opportunity
is not a usual day of sitting. The motion doeg, yse the time availabl® themto debate
remove the final three sitting days previouslynhe substantive bills. In many iasicesthey
scheduled for the Senate, as with the QUSchose to debate procedural matters, not
where they were scheduled as well. Miypstantive bills. That was their choice, not
Albanese indicated at the time th#tose mine. They were well aware of the extended
three days in the House were only ‘ifaours for the week, which gave them the
requiredd and the House, as we know, hagpportunity to debate the substantive bills
adjourned to allow members to return to theigng to manage their time acatingly.
electorates to do their electorate work. However, in many instances, thejioseto
SenatorAbetz interjecting debate procedural motions, as we have seen
Senator LUDWIG: There are no this morning as wellThat, of course, then

surprises with this motion; it has been on thg€tractsfrom their ability to speak orthe
Notice Paper | do expect the opposition do bills. Sq Wlt_h that, | thlnk_ln many instances
take the opportunity to express confectedhe® complaints about noting able to debate
outrage in relation to this matter; however, Pills are in fact crocodile tears from the
do think thatthey wil also want to return to OPPOSItioN.

their constituencies to do their work, given However, | do not want to take anythe
thatwe have had a long sitting period oveltime available to the oppositioto organise
the last three monthétake ths opportunity their time today todebate the substantive
to congratulate the oppositidar being part bills. With the House now adjourned for the
of a parliament thaias of this morninghas 2011 paliament, it is time for the Senate to
passed 226 bills in 175 packages oélso conclude its business. This will allow
government legislation. | expect that numbesenators to go back to their constituents
to be added to before the Senate adjourns féinalise the yeads work and also finalise the
the year. Since September last yaarder remaining work of theSenate committees. |
the Gillard governmentthis has been a recommend the motion to the chamberhia t
productive parliament, and | anticipateet knowledge that

continue next year. The Senate has made 8senator Bob Brown:  Mr Deputy

steady progress  through legislation thi%’resident | rise on a point of order. Again

week. Senator Macdonald has referred to the

| realise that many senators of themjnister as a ‘fraud. | think he should
opposition have rallied and railed against th@ithdraw that remark.

constraints that have been.lmpos'ed_\ﬂrmek The DEPUTY PRESIDENT: | did not
under the procedural motion, biitis not
hear the remark.

unusual. When those in opposition were in )
Senator lan Macdonald: | withdraw.
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The DEPUTY PRESIDENT: Thank morningfor the duplicity,the hypocrisyand
you, Senator Macdonald. the double standard. But of course those of
Senator LUDWIG: | recommend the Us who have observed the Australian Greens

motion to the chamber in the knowledge thain Particular know that that is their modus

will be pleased with the outcome, which!S absolutely essential in the cause of

does allow them to return to their Senatélemocracy that they be given all thee in
Senator ABETZ (Tasmanid Leader of want to debate a bill then democracy does

i allow it to be guillotined without a single
the Opposition in the Sengt€10:03: The . . .
Greer?XLP government is %:Emk ()?1 its own word being spoken othatbill. Their double

e X . standards are now there for all to see.
arrogance and hubris in closing down this

parliament three days early. Twenty bills by But what is worse is that thaLP hae
the end of today will have been guillotinedo@come complicit in these games, and that is
through this place without one singleoral why thg conservative Labor voters around
being allowed to be spoken in relation toAustralia are deserting the Australian Labor
those bills and not a single word being Party in droves. 'The A.u'strallan Labor Party
allowed to be spoken in relation to amendhave sold their political soul to the
ments to those bills. The reason is that th@ustralian Greens. Let us make nustake:
ALP-Green government alliance is vacatingVhy can't we sit for thse next three dayat
three days from the parliamentary schedul the beginning of next week? We know why.
When the parliamentary calendar was issuebh€® Greens want to get to Durban, increase
at the beginning of this year, it was clearl;ihe'r carbon dlo_X|de emissions and make
set out that 28, 29 and 30 November wouldP0ls of Australia. But why doe&nthe
be three sitting days. If those three sittin{*“s'f“'?‘“an Labor Party want to sit?h@y
days were still available to us, the Greenhave just had the embarrassment of knifing
ALP alliance would nohaveneede to have Off their own Speaker to replace him with
done their grubby deal, a terrible deal, whictfomebody else. | simply ask this question of
abrogates the responsibility of thisthe Australian Labor Party and of the
parliament and abuses the parliamentar&us'fra“an_ people: do you honestly believe
process by forcing through 20 bjllwithout that Mr Slipper is a better choiees Speaker
a single word being spoken in relation tghan Mr Jenkins?
them. Answer that question honestly. Every
Let us be quite clear: the uatralian Labor member that | have asked that

Greens have always portrayed themselves 8§€stion of and every political commentator
the purveyors of political purity, as the sortl have asked that question of have not been
of people who will always stand up for able to say clearly that Mr Slipper was the
freedom of speechyho will always allow better choice. So if you caot come to that
parliamentary process to be undertaken in @nclusion, why get rid of Mr Jenkins? Why
proper, transparent manner, drete they are do you want to run away from the parliament
as duplicitous as one can get in voting for 2¢Pr parliamentary scrutiny over the demise of
bills to be guillotined without a single word & Speaker?

being spoken on them. | do not know how We also know the chances are that
theycanlook atthemselves in the mirror of a potentially the MidYear Economic and
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Financial Outlook, know as MYEFO, will | can understand why Senator Brown
come out next week. Oh no! The Greenwould want to leave this place early and not
Labor alliance would not want the sit for three days, because his own leadership
parliament to be sitting when the Mitear has ben surreptitiously undermined day
Economic Financial Outlook comes out,after day this week three days in a rodv by
because that might allow for some scrutinyone of his own. Senator Lee Rhiannon has
Further, the GreeALP alliance do not want done doorstop after doorstop after doorstop
the parliament to sit so that there can bthis week, complaining about corporate
further exposure of the unravelling of thedonations to political parties and saying how
carbon tax. that undemines the democratic process at
Indeed, this running away from thethe same time as Senator Helen Kroger has

parliament has all the hallmarks of the ALPMOved to refer Senator Brown to the
Sussex Street tactics. Remember how MRrivileges Committee about receiving the
Keneally shut down the New South Walediggest corporate donation in Australian
parliament when things got a bit difficult? Political history. So here we have Senator
Well, Ms Gillard and the Greemabor Lee Rhiannon in théackground, beavering

alliance are doing exactly the same to thigway very busily, undermining her own
place. leader.

Earlier today we had the Greens seeking SO Senator Brown thinks, 'How can we
detailed explanations as to why certairptop doorstops of a morning?and Senator
people were seeking leave. Can | simpljrhiannon was at it again this morningah!
remind Senator Brown that in the past he>top the parliament from sitting, that way we

himself has moved leave for Senator Siewe&lOP Senator Rhiann doorstops.” So we
for personal reasons? know that the Greens have certain reasons as

well.

Senator Fifield: Shame! But 1 d t that th . .
) . u 0 suggest that the main reason is
Senator ABETZ: Senator Fifield says tgis: the ALP want to run from the padia

Shame," not because Senator Brown move ent because they do not want scrutiny. That
for that but because of the duplicity and" y Y-

SRS e . . is why governments run away from the
hypacrisy in his contribution this morning. It arliament. becaesthey do not want the
is similar to his notice of motion in relation ° j y

to a matter going before the Privilege arliamentary process to keep on exposing

Committee, saying that my commentary inheir weaknesses. We have had that on
public about him being referred to theOIISpIay now day after day, week after week,

Privileges Committee  might somehowmonth after month with this hopeless Gillard

prejudice tle matter. Excuse me? Who WaSLabor-Green governmedtor Gillard-Brown

all over the TV screens, all over the radi(government, as | shoutll it.

airwaves and all over the print media when The reason the Greens also want to desert
the ALP-Greens and a few others joined tdhe parliament and cut short the
refer me to the Privileges Committee? Non@arliamentary year is so that they can go to
other than Senator Brown himself! But, oncdurban so that they can, somehow, parade
again, it & the double standard that we havé\ustralia on the world stage as the dunces of
come to expect from the most duplicitousPurban. Why on earth would they wantgo

leader of any political party in this country. On the world stage and put up in lights,
‘We're mugging our job market, we're
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mugging our economy ardwhat is in general terms, just reads out the scripts
worsé 'we're not going to be doing that are provided to hinby his staffers in
anything for the environment. In fact, wethese debates. | suggest to him that he
will be making things worse." So the realactually read the script before he comes into
reason is that the Gmege want to go to the chamber to see if there is a break in logic
Durban and we have this pathetic ALP outfiin that which is put in front of him, because
once again selling out to the Greens anHe said to the Senate very generously, very
doing that which they ask for. graciously,'l don't want to debate this for

What will be on display at Durban? ThelONg because | want to give the opposition
Australian Greens and the ALP saying, 'HowiMme to_debate issues.' If he is genuine in that
smart are we? We have just put in a paeka belief, |n'that tho_ught of _belng generous to
second to none in the world that will destroyS, wanting to give us time to debate the
the Australian economy.’ Of course, thdSsues of the day, can he explain why this
example | use is Coogee Chemicals. CoogdBotion is designed to take three days away
Chemicals was the promise of 150 jobs, thom the opposition's time to discuss the
promise of a $1 billion investment and theSsues of the day? Do not come in here
promise of $14 billion in export earmjs, to  Suggesting that somehow the AlGteens
be set up in the Prime Minister's ownalliance is being generous because the
electorate to be the biggest methanol plant ifpinister only spoke for a few minutes in an
the Southern Hemisphere. It is now junked tgttempt toshut down the parliament three
go to China. And in China that plant's carborlays €arly. It is this sort of behaviour by a
footprint will be four times as big as it would government drunk on its own arrogance,
have been in a prearbontax Australia. believing its own propaganda, that has made

. them slip so badly in the polls. The
Everybody in the world knows that, andAustraIian people see through that nonsense.

that is why all the other countries A ow can any dé-respecting individual come
slapping Australia on the back and saying y P g

'‘Good on you, good on yéukeep on with 'T“O th.'s place anc_j say, "Il only speak_f_or
L ) . ive minutes on this issue so the opposition
it!" I am sure that Canada is there, rooting aﬁ

; get more time, but in doing so I'm going to
the way for the Australian daon tax. | am deny them three days of debate'? The logic is

sure Brazil is, | am sure Russia is, | am surg . .
A O ot there, nor is the supposed genuineness of
India is and | am sure China is. They are all

slapping the GreeALP alliance on the back hat_ which .the Manager of Governm_ent
\ , L Business tried to sell to the Australian
and saying, 'Great move! This is world |
leadership at its best." And then behind thef?eop €
hands they whispeto each other and say, It is @ matter of great regret that the ALP
'‘Aren't these the dunces of Durban? Why of¢reens alliance in this place is combining
earth would you do that to your ownday after day, week after week now, to
economy? Are you going to have a Carboﬂulllotlne Ieg!SIatlon. They_gu”lotlned ¢h
tax? Are you going to have a carbon tax thi§arbon tax bills through this place, yet we
big? Of course nétwe wouldnt do NOW have three extra days at the end of the
something that silly. But we willay how parliamentary sitting. You could make out an
good Australia is doing it, so they keep orffgument that you needed to have a time
with it to give ourselves a market advantageManagement process, you needed to
This carbon tax will be toxically destructive guillotine certain bills through, because the
of our Australian economysenator Ludwig, timetable that had been set for the year was
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about to expire. But we have got three extrés there anybody anywhere in Australia that
days that are now being denied to théonestly believes that Mr Slipper is a better
parliament, three days that were set at thehoice tha Mr Jenkins as Speaker of the
very beginning of this year for parliamentaryHouse of Representatives? Not a one. Not
debate. Why are they being denied te thone person has said, 'Yes, he is." So one
Senate? wonders what was behind that grubby deal.

There is no reason, no explanation, thathen there is the third, completing the
the Manager of Government Business Wanglfectg for this weeK, and.that is what we are
to share with us. It was not out of generositglebating now that is, this grubby deal to
of spirit that he only spoke for five minutes,Shut down the Senate three days early.
repeating the one line about five or six times Senator Ludwig patronisingly told us that
to make it look as thah he was providing we could go back to our electorates and do
an explanation. There is no explanationthe people's work. Well, excuse me; | do not
There is no rationale other than that th&now what the ALP do in here, but we in the
ALP-Greens alliance wants to run from thecoalitiond and | am sure, the DLP senator
parliament with its tail between its legs afteland Senator Xenophdrbelieve that we are
the grubby deal of getting the mining taxdoing the people's work in this place. It is
through the House oRepresentatives with quite obvious that Senator Ludwig sees his
the Australian Greens, doing a side deal thable in this place as doing the ALP's work, as
the Labor caucus knew nothing about and thepposed to the people's work. Senator
so-called ‘Independents’ in the House ofudwig, it might come as news to you, but
Representatives knew nothing about butwe on the coalition side believe that we are
lemming like, voted for. They voted for aactually doing the people's work when we
deal of which they kng nothing. Where is are in this chamber, and that is why we
their selfrespect? Where is their personatondemn the ALFGreens alliance in their
integrity, especially the Independents'? Thegttempt to close down the parliament three
are the ones who are supposed to, as Ddays early in coumstances where they have
Chipp famously said, 'keep the bastarddeliberately guillotined through, without a
honest'. Well, excuse me, but how is isingle word of debate, 20 bidls20 bills. It is
keeping the governmertionest when you unparalleled in the history of this parliament
deliberately allow them to do a side deato so ruthlessly use numbers.

with the most atrocious political party, the This is indicative of Ms Gillard and
Australian Greens? The Independents had f§enator Bob Brown beingrunk on power,
idea, Labor backbenchers had no idea, biithout any consideration of what they are
lemming like they ran across the chamber tgctyally here for. It is not for them to play
vote in favour of the mimig tax. politics. It is not for them to engage in self
That was the first grubby deal this weekaggrandisement. It is about doing their best
Then we had the grubby deal in relation tdoy the people of Australia. And how can they
the Speaker, and that will unravel. One thingnonestly sayto the Australian people that,
the Labor Party are good at, | must say, ithis week, they have done their best by
getting the initial good headline on issuesgetting through the sleazy mining tax deal
But then it all starts unralling very quickly, without telling anybody but forcing it
and | have no doubt that that is what willthrough the House of Representatives, doing
happen in relation to this grubby deal on th¢he sleazy Speaker deal and now doing their
Speakership. | simply ask the question agairsleazy deal tocut short the sitting of the
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Senate? How can they claim that all these | would like to foreshadod@ and | will
things are somehow in the best interests aonsult with my colleagues, with the
the Australian people, who we are sworn tgovernment, with the opposition, with the
serve? Australian Greens and with the DéRa
Senator Brown and Ms Gillard are simplyreference to the Procedure Committee of the

using this parliament as a plaything for theiS€nate so we do not repeat what occurred.
own personal agendas, often against th¥/e are meanbtbe the house of review. We
express wishes of the Australian people an@f® meant to be the premier legislative body
often against the express commitment mad@ this country when it comes to reviewing
by Ms Gillard to the Australian people.l€gislation to ensure there is appropriate
Exhibit A in that list is the carbon tax. We asScrutiny of the laws put up by the executive
a coalition are willing to come back nextam of government. We have not done that.
weekto serve the interests of the Australiani "€ fact that the coaliion may have
people and to ensure that matters arguillotined _debates in previous years when
properly debated in this Senatas they they were in government, to me, is not an
should bé& and the LabofGreen alliance €xcuse for what has occurred this week.
stands condemne(lime expired) Senator Abetz: We were not as bad!

Senator XENOPHON (South Australia Senator XENOPHON: That may be the
(10:23): | will make ashort contribution to case.
fair to say that we as a chamber have not Senator XENOPHON: Helpful as

covered ourselves in glory in the last few . Lo
glory lways, Senator Bernardi said, 'We were

days: | say this without rancour and W'thougthical guillotiners." Maybe there is a line
seeking to make any political points. |

believe it is copletely unsatisfactory that there about Madam Defarge but I won't go

Lo . {here. | am not sure there is such a thing as
we had a situation where many bills wen . o ; .
an ethical guillotine. | cannot imagine

thro.u_gh W'th.OUt any debate,. without aYsenator Bernardi knitting while the guillotine
positions being put addparticularly for is being applied
i :

controversial pieces of legislation such a ) )
amendments to the Family Law Act, which What has occurred in the last week is
will literally affect hundreds of thousands of completely unsatisfactory. We need to do
people in this country in the years to céme better as a chamber. We owe it to the people
without a committee stage. There was n®f Australia. | will be putting a reference to
consideration given to fundamental amendthe Procedure Comrtite, but before | do
ments, no opportunity to ask the governmerifat | will consult with my colleagues from
key questions about how the new act wilpll sides so that we get this right. Let us not
operate, no opportity to properly scrutinise repeat the debacl_e of the last yveek. I Iopk
that piece of legislation and no opportunityforward to debating some legislation this
to deal with a whole range of othermorning and.gskmg a series of questions
legislation relating to issues of crime,aboutcompetitio and consumer law.
corruption, air cargo, air security and Senator FIFIELD (Victoriad Manager
pollution of Antarcticé just to name a few. of Opposition Business in the Senate
That is unsatisfactory. (10:26): Mr Deputy President, | know that
you are a student of political history and that
you would have read many of the words of
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former Prime Minister Paul Keating. Like deserve to be properly examined, and we
you, | do not agree with much that Pauhave been denied that opportunity. The
Keating said, but one thing he said time angovernment seeks to further compoundtth

again which | absolutely do agree with is thaby eliminating the three sitting days next
the Australian people expect value from theiwveek, and that is the subject of this particular
parliament, and the Australian peopdee motion.

definitely not getting value from this | agree with Senator Xenophon in saying
Australian parliament. that this chamber has not covered itself in
We had the farce during the carbon taxglory in this past week. The situation as the
debate where the government initially passeduillotine was applied each night this week
through this chamber a guillotine, which wasvas farcical. Thereis no other way to
bad enough. That was outrageous in and diescribe it.If we want an explanation ae t
itself. Coming ontop of the breach of why the public are from time to time a little
promise to the Australian people not tocynical about politicians, a little cynical
introduce a carbon tax it was bad enough, batbout the parliameéitand | am a great
they compounded it by seeking to deny thislefender of the parliament and of my
parliament its rights and prerogatives taolleagues in this and the other pldoge
properly debate and examine that legislatiomeed look no further than each night of this
So the governmenut a guillotine in place. week. We had an incredible situatibra
But then they oneipped themselves. Theysituation | have not seen in my sevaamta-
put a gag on a gag by bringing forward théit years in this plage where senators were
date of that guillotine. The Australian publiccalled to vote upon legislation in a
did not get value from the Australian Senateircumstance where there had been no
on that occasion with the carbon tax debate.opportunity for debate, no opportunity for

We haveseen the same approach taken tePeeches on ¢h second reading and no
this sitting week. The legislation which weOPPortunity for amendments to be debated.
have before us this week, those 33 bills, arEhere was no opportunity of any sort for the
of a different magnitude in their impact tolegislation to be debated.
the electorai@ to the Australian publi& on As Senator Abetz said, of the 33 bills that
the economy. They are of a differentwere the subject of that guillotine, 20
magnitude In this place, as senators, agproceeded to conclusion without yan
members of a house of review, we take thdiscussion of any sort. When those bills were
view that every piece of legislation shouldracked up, when they were stacked at the end
receive proper scrutiny. Every piece ofof the day, and all stages of the legislation
legislation should be subject to the processesgere dealt with one bill after another, with
of inquiry, the processes of examination, thato breaks, no discussion and no examination
this chamber provides. That is regardless df between, it is absolutelgo surprise that
whether a particular piece of legislation hasn occasion the government made the wrong
the support of all senators or is a matter afall as to which way they were voting. It was
great contention. We have legislation beforextremely difficult for senators to know what
the chamber this week, some of which wehe question before the Senate was, what
are in heated agreement about andeiothmatter we were being asked to cast a vote on.
items which are matters of some controversyit was no surpris at all. | hope we never see
Regardless of which of those two categorieagain that farcical situation where senators
it falls into, each piece of legislation doesessentially do not know what they are voting
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on. So, if we want a bit of an insight intothe reason we will not have adequate time to
why the Australian public are a little bit debate. That is perhaps the most pathetic and
cynical from time to time, we need look nofeeble argument | have heard Senator Sherry
further than each night of this week. putd and Senator Ludwig for that matter. Let

The Manager Of Government Busines$!S be clear: we want to defeat this motion.
referred to the three sitting days scheduleW/€ are endeavouring to persuade those
for next week as occurring 'if required'.OPPOsite to defeat this motion. We are
Those three days were part of the motio§ndeavouring to persuade the Australian
which established the sitting schedule fofreens to defeat this motion. It is this very
this year. | thinkthe House took a different motion whth is denying the Senate the
view from the Senate. | think they took theOPPOrtunity to apply appropriate scrutiny to
view that they were not real sitting days andills. The reason we have this truncated
would only occur if there was urgentdebate is that we are being squeezed between
business. But in the Senate we did not tak 9uillotine and an axe intended to do away
that view. We took the view that the motionWith the sitting days next week. So Senator
that was passl through this chamber wasSherry ad Senator Ludwig, if you are going
what would happeh that on those days thatt0 mount an argument, please do a little
were scheduled we would sit. SenatoPetter than that. It would be appreciated.
Ludwig, in his contribution, said he did not We want the Senate to sit as scheduled
want to speak for long because he did natext week for two reasons. The first reason is
want to take up the opposition's time tahat this chamber still has legislation to
debate the bills toga The reason we do not debatelf we were sitting for three days next
have time to debate those bills today is week there would be no need for the

The ACTING DEPUTY PRESIDENT Quillotine which is in place this week. We
(Senator Stephens That we talked for an are a house of review and we should do our
hour. job. We should apply scrutiny, we should ask
the appropriate questions of government
ministers in the committee stage and we
should hold the government to account. That
~ Senator FIFIELD: No! You cannot have s the first reason the Senate should still sit
it both ways. You annot say, 'We're pulling next week.

three days out of the parllarner?tary sitting The second reason is that the government
schedule next week and we're instituting a

guillotine each night of this week on 33 bills will be releasing very shortly their Midtear

but the reason you don't have enough time’Economic and. Financial OUtIOOk’. t_he
. ) . lVIQIYEFO. But this year the MYEFO is in
debate is that you're actually debating the

motion which is seeking to deny sitting effect going to be a minibudget. This

. overnment has made a lot of its

days." No, the reason we do not hav ; . .
. : commitment to bring the budget back into

adequate time to debate is that you have ; 2
S T urplus in 20123. Well, it was a
instituted a guillotine; the reason we do no ; i ) .

. : ._commitment, but it has slipped and slided a
have time to debate is that you are axin

o . it since then. It becamen aobjective, it
three sitting days next week. l.JS being herBecame an aim, it became a hope, it became
performing he function of seeking to defeata dream and it Became a fant’asand’ now it

a motion which is intended to deny the . i _
- . _has come back to being an objective. | still
chamber three sitting days next week is not

Senator Sherry: Because you're talking
too long!
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think it will end up being a fantasy, but wethe parliament under the Wasnster system
will have to wait and see. is question time, and we and the Australian

emplasis on that commitment to a surplus a8 Monday, Tuesday and Wednesalayext
being the foundation of their economicWeek.

credibility. But the deterioration in the state It is not as though this is a particularly
of the budget is not because of revenugood government. You might not concede
shortfall® although that is what the that, Madam Acting Deputy rBsident
government always citdsbut because of Stephens, but | think the majority of the
policy decisons by this government. What Australian public would agree with it.
that means is spending; it means decisiorSovernments which are this bad need
taken by this government to spend morecrutiny. They need the scrutiny of question
money, more money than they received itime and the opportunity it affords to shine
taxation revenue. That is why the budget ishe light upon them, and that opportynit
going pearshaped. That is why the MYEFO will be denied us next week. We need to
next week is goingotbe more in the style of have those question times next week because
a minibudget than a mere economic updaté¢his government should go scarcely a day
A minibudget of that significance needs to bavithout examination. It is bad enough
appropriately examined, and the place for ialready that the Australian parliament this
to be appropriately examined is here in thgear is sitting on fewer days than in almost
Australian Senate and over in the otheany nonelection year in its history, but this
place.The government should do two things. government is seeking to further curtail the
Firstly, they should withdraw this motion number of days that the parliament sits and
and allow the Senate to sit next week, afurther curtail the opportunities for scrutiny
scheduled, on Monday, Tuesday andhrough question time.

Wednesday. Secondly, they should recall the \ne need to have the opportunity to
House of Representatives so that it t00 cafpntinue to examie this government for a
examine the MYEFQOThere are two reasons nymper of reasons. This government has
that the Australian Senate should sit aperfected the crafting of bad poliythey
scheduled to allow it to do its job of haye made an art form of it. You will recall,
examining legislation in order that it can doyjadam Acting Deputy President, Fuelwatch
its job of being the house of review and toand GroceryWatch. One of those got up for a
allow the House of Representatives 16 reyhile, and the ottrenever got off the ground.
examine the MYEFO. | atla third reason: t0 They were very badly crafted policies. This
allow us have the question times which wergoyernment's border protection policy is a
scheduled for next week. Question time ijepacle. This government has made an art
this Senate and in the other place is one ¢bym of bad policy, and one of the reasons
the great accountability mechanisms of thenat we need to have the Senate sitting and to
Westminster system. We have a few morgaye questn time is so that we can continue
accountability mechasins in the Australian o examine and probe bad policy. Another
Senate. We have our estimates committg@ason that we need to have those question
system, which is the envy of parliament§imes is that, although this government's
around the world and is a robust angylicy crafting is bad, they are even worse at
fantastic accountability mechanism, but thgmplementing it. So there is bad policy,
centrepiece of government accountability tQuhich is not a great way to start, and then
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there is absolute incompetence infSenator Faulkner's sincerity on that point,
administering that bad policy. There isbut I tell you: I do not think many of his
hopelessness on top of bad conception, anddblleagues share it. This government is
is a really bad combination. We need to haveharacterised by deceit.

the opportunity in this place, in question perhaps the most disgusting example of
time, to ind out if there are further geceijt that we have seen in recent times is
administrative blunde&sto try to protect the \ynat happened ver the other side of this
government from themselves and to try tqyjlding yesterday. This outfit really have a
expose some of this bad policy before it goegyste for guillotines. They guillotine
too far. We need to have the opportunity tQegjsiation, and yesterday they guillotined a
ask about badly crafted policy; we need {&peaker. That has not happened for
have tke opportunity to inquire about centuries. Off with his head! Boom! It came

program administration. off, it was clean ad it was quick it was a
Senator Ryan: And programmatic guillotine. His head is gone; he is gone; it is
specificity! ovel® we have a new Speaker there. The

Senator FIFIELD: And programmatic 'éason | say that it was one of the most
specificity! If you could encapsulate thedisgusting things | have seen since | have
crafting of bad policy in one phrase, it wouldP€en in this place is that one can only
be Kevin Rudd&the former PRime Wonded though | am nb going to cast
Minister's 'programmatic specificity’. There aspersions  on  anyodeabout  the
is an even more important reason, thougl§ircumstances that led to the former
that we need to have question time nexpPeaker's resignation. | am tempted to take
week, and that is the very basic principle othe former Speaker's words at f.ace value, but
the accountability of a government to thd can tell you, Madam Acting Deputy
parliament.  This government evade resident, that there are many who will not,
accountability at every opportunity. Theyincluding most members of the Australian
evaded it on the carbon tax when they lied tublic and including the Australian press
the Australian peopte they did not want to gallery. |1 do not think they will take his
be accountable to the Australian people, s¢ords at face value. There could be no
they fibbed. They then evaded accountabilitg'éarer example of why it is important that
by curtailing debate in this place dhe the parliament sit every day on which it is
carbon tax, and they have sought to do th&€h@luled to do so than the events of
again this week with the 33 bills before usyesterday. Nothing this government does is
They take every opportunity to e\,(fjwh:_,stralghtforwa.rd. Nothmg this government
accountability. does is as it seem§his government has

It is also important to have the parliamen{3 grfected deceit. This governmérats tumed

sit in order to hold the government to't into an art from. i ,

account because we know ththey are  Weneed to have this Senate sit next week.
specialists in deceit. This governmentVe need to have it sit so that we can
promised that they would be better than th@PPropriately debate the remainder of the 33
coalition. They promised that they would sePills which are still beforeus. We need to
new standards of accountability andhave the Senate sit next week so that the

integrity. We have heard Senator FaulkneMYEFO minibudget can receive appropriate
talk a great deal about that. | do rdmubt Scrutny. We need to have the Senate sit next

week so that we can perform the function of
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holding the government to account. We needspects of their lives. | recognise that for
to sit next week so that the governmént some this is just a retirement plan. But for
answerable to the chamber that the peopleany of us the decision to come to the
have elected. We need to sit next week sBenate, and the oppornity to do so, is
that the Australiapeople get value from this driven by a real desire to review legislation
chamber. and to consider the implications for the
As Paul Keating always said, theAustralian people of the direction of our
Australian public should get value from theirnation and the direction of our economy.
parliament. We need to sit next week so that | take that responsibility very seriously. |
we can ask this government questiafidout am not from some frirgy group that has
their badly crafted policies. Weeed to sit stumbled into it, as have members of the
next week so that we can ask the governmef@reens party. | am someone who came here
questions about their administrative to make a difference. And | know that many
competence and about the programs whiobf my colleagues on this side of the chamber
they are seeking to deliver. We need to sictually take this very seriously. In
next week so that we can make sure that thaccordance with that it is ampriate that
government does not continue ia deceit of there are times when 'time management’, as it
the Australiarpeople. is euphemistically called, or the ‘guillotine’,
Thisd the curtailing of the sitting of as it has been referred to in this instance, can

parliamend is not a minor matter. People be _applied, in the intergstﬂ the Australian
have fought for centuries over the rights anfation. That is something that governments
prerogatives of parliaments. People die fopave to ue on occasions. They have to use it
the opportunity to have their parliamentgWisely.

meet, sit,be elected. We should not be But where this motion put forward by the
cavalier in dismissing sitting days of thegovernment ranklésit contradicts the
Australianparliament. We are elected to do a&common sense that should be with ué ad
job. On this side of the chamber we want tan the simple fact that we have scheduled
do that job. The government should with three sitting days for next week in which we
draw this motion. The Australian Greens, iftoud fully explore the plethora of legislation
this moton is put, should vote with us. Thisor bills that has been put befaiteis Senate
motion stands condemned. and has been cut off without a single word of

Senator BERNARDI (South Australij debate or discussion. That has effectively
(10:49: | recognise that there is a great dedPeutered the role of all of us in this
of interest in this debate. It goes to the verfparliament to critically examine anassess
core of what we, as members of parliamentvhat is going on. We have had an example
are doing herel understand that there are0f some of this with the family law bills,
very different motivations for why people which are very contentious. | know that there
come to the Senaleit is a very important &€ many people in this place who have
house, as has been pointed dand how received — numerous emails  and
they actually get here. | recognise that somgommunications about problems with the
get installed in the Senate because they af@mily law blis and how they couldbe
being pensioed off from the union amended. But we did not even have a debate
movement or because they can no longer sé& the committee stage on the legislation.
the fulfilment of their dreams in other ThiS is an outrage; it is a travesty. The
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people in this place have a democratic righdlays were annexed lasteek or earlier this
to critically examine legislation. week in case we needed them; they were part

So | am not againstrie management but Of the sitting calendar. We have all prepared
| am against the abuse of what | believe i£r them. We have managed our ability to
our democratic process. | am against th@iscuss bills and to deal with the
government being held hostage by a group &fovernment's requirements according to the
fringe dwellers the fairies at the bottom of Parliamentary calendar. U what happens
the garden known as the Greens party. Thigday? Senator Ludwig is told by Senator
is exactly what is &ppening here. We know Bob Brown to come in here and guillotine
that the Greens leader, Senator Bob Brdwn those three days of the sitting period. This is
who is Currently beforethe Priv”eges not time management: ThlS IS .a government
Committee for allegations of misconduct inn€ld hostage and playing right into the hands
pursuit of his dutie® has basically said to Of their greatest engmand their greatest
the government, 'My team and | are going téhread Fhat is, the great threat to Australia:
Durban to crow abouthis great green tax the radical green movementesterday was
that we have placed upon the Australiathe fouryear anniversary of perhaps the
people, that we have forced upon the Gillar@ost  belligerent,  backbiting,  nasty,
government, and we are going to trumpet incompetent and just generally hopeless
around the world,' notwithstanding the facgovernment that this countiyas ever seen.
that the rest of the world has said that this i¢/¢ have seen buichery of a scale
a joke. Justdday, and yesterday, there was &nprecedented. We saw, of course, the
release of a stack of emails whichknifing of the firstterm Prime Minister, Mr
highlighted, once again, the folly of theRudd. He was not a particularly good Prime
climate change movement and the zealof¥dinister, but certainly the annals of history
within it. In the emails they overstate theirow reflect very well upon him givethe
cas® it has been reported by the IPEC fact that Ms Gillard is proving to be even
about the climatic eéfcts of carbon dioxide, Worse. So after four years not only are they
if any, and also celebrate the deceit they haJitchering their own, not only are they now
played out upon people around the world. Igontrolled by the Greens party, but they are

is a monumental hoax and a monumentdlutchering our right and the right of every
fraud that will be exposed. Australian to have a criticaxamination of

But, notwithstanding the facts and thethe bills that are facing us.

evidence, the Greens movement asingto ~ Next week is a lost opportunity to
triumph about their rengineering of the examine the 20 or so bills that have been
Australian economy in Durban. They are chopped off in this place without any debate
going to fly there first class, | am sure. | anr discussion. Can we believe that? | just put
not sure which one of their sponsors will bdhat to the Australian people: does ispahe
paying the way but | will look forward to Probity test? Does it pass the commonsense
reading their declarations oftérest. test? Does it sit well with you that 20 or so

As a result of that. we have to truncate anBi”S in this parliament that affect the future
’ of our nation, that direct our laws and our

remove thr_ee days of debate .in this pIace.Onoluct and behaviour have gone through
Senator Fifield accurately described why that is place without a singlaord of debate

is a misuse of the parliamentary numbers ip . : o
. , without a single word of examination,
this place. Let's not pretend that these three. ; L .
Without a committee period in which we
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could ask questions of the government tbureaucracy, where everyone in the world
determine whether this is in the best interestsas one vote and one voicend, of course,

of the Australian nation? | would put to you,only some voices are allowed to be heard.
Acting Deputy President Stepn® and to This is the tragedy of what we experiencing.
the people of Austral@athat this sits so It is the very first stage of this. Three
uncomfortably with our freedoms and ourscheduled parliamentary sitting days are
democracy, which people have fought antbeing removed from the calendar by the
lost their lives to defend. And what isgovernment's representative, thye mover of
happening now? The legacy, the messagthis motion, Senator Ludwig.

the traditions, the conventions of thisapé Ultimately the Australian people will
have been killed just as surely as the Speakggcide whether the conduct of this
of the House of Representatives wagoyernment is appropriate or not. They will
politically killed yesterday. decide whether having a government that is
This is a time in which the world is facingheld hostage to a tiny minority extremist
a number of critical challenges, and Australianovement ign the interests of this country.
is not immune from those challengesBut in the meantime, before the next
Australianswant from their parliamentarians election, the very least we should expect is
not just a cursory tick and flick, which is thesome probity and prudence in our policy
process which has infected Europe anthaking. The problem with this is that, if the
caused such a devastating impact on so maggpvernment had a track record which was
economies there. It has seen the bureaucrasviable, a rack record in which their
taking control of the legislative agenda andlecisions, their implementation of their
the parliamentarians merely sidelined agolicy agenda, had a modicum of sucéesfs
puppets on the stage to the bureaucratibey could even highlight three successes
bungling. We cannot afford to have that inrwe might give them the benefit of the doubt,
this country, and yet that is the path we arbut, unfortunately, they have a legacy of
going down when we have legislationwaste, a legacyof betrayal, a legacy of
brought into this place and passed throughutchery, a legacy of failure.
this place without a single word of debate or |t can be characterised in so many
discussion. Is that the future we see for oufifferent ways. At the last election, for
nation, where parliamentarians are ineffecexample, we had the cafdr-clunkers
tive, where the brutal numbers of ascheme brought in by Minister Carr. That
government are used in deciding what igyas his suggestion. What a dud that was. It
going to come in and what is not, and whagjid not even survive the election period. Of
can be tdied about and what cannot? course we had, 'There will be no carbon tax
It is the new style totalitarianism onunder the government | lead,” from a
display. It is the social democratic movementeceptive Prime Minister who did mislead
which is stifling freedom of speech, stiflingthe Australian people, because the carbon tax
the democratic process in this coubtrgll has been passédt the insistence of the
in the name of appeasing a very, veryadical Greens.
dangerous politial movement, and that is the  senator Ludlam: Hear, hear!

Greens party. We know they have a radical Senator BERNARDI: | notice, Senator

social agenda. By Senator Bob Brown's OWrIludlam, you say, 'Hear, hear!" which is fine.

admission he would like to see globalY : ) , .
S ou might well enjoy reengineering the
government and the centralising of
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Australian economy to satisfy your owncourse that was not sustable either.
bloodlust to take control of the AustralianMillions of dollars were wasted.

people, but it is not going to actually make |f you examine the stimulus package
any difference to the environment. | think Wecritically, not only were there aspects of it
acknowledge that. The rest of the world isyhich were abject failures but the essence of
not going down this path. It will jt was grotesque waste. It is as if a billion
disadvantage  Australian industry  andyo|largy that is, $1,000 milliod has very
Australian jobs. You think that is a goodjittle meaning anymore to the government.
piece 0fp0“?>’- | think the Australian people \when they were building school halls, they
will beg to differ. wasted around $8,000 million of borrowed

So we had this promise by Ms Gillard notmoney. It was not even money they had in
to introduce a carbon téxa broken promise. the bank. It was not taxpayers' money. It was
We had talk of a citizens' assembly ormmoney they borrowed that future tayers
climate change. | still remember that wherwill have to pay back. That has mortgaged
Minister Penny Wong who has haduch a the future generations of this country. It was
great track record in this spadelvas there, not just that $8 billion in waste but a
nodding enthusiastically and going arounadumulative $150 billion or so in waste in
trumpeting the virtues of building a only four years.

consensus across the Australian people. But, \we had the $900 payments that were sent
of course, they get into parliament, theyyt to people. Some widl argue that that is
Greens tell the government what to @nd  taxpayers receiving their money back, but
the Australian people start saying: 'Hang onynfortunately it did not go just to taxpayers;
there is no consensus. The science that youyent to people who were living overseas. |
have been telling us is settled is not settled @iy, syre that helped to stimulate the Greek
all. You said the rest of the world was goingconomy, the Italian economy or the British
to be going down this path. They are nogconomy! It was just wasted. It went to
going down this path aall.' Even their people who were deceased. The $900
mythical hero, President Obama, is not goingtimulus payment went to dead people, if
down this path. He is taking a direct actioR,g; can believe that. If that does not go
plan. In the face of all of that, they ditched;gainst the common sense that means we
their citizens' assembly. should be critically examining everything

We have any number of other issues thdahat comes through this pkcl do not know
this government has failed to deliven, and what does.

that is building on a track record of failure by The government is now in a war against
the previous government under Mr Rudd angampling and poker machines. That is once
later Ms Gillard in the previous parliament.again at the behest of an Independent. But |
As Senator Fifield pointed out, we hadremember when | remarked in this place that
Fuelwatch, which I do not think managed tasending people $900 so that it could be used
even get a startWe had GroeryWatch, in  gimply in poler machines was not really a

which millions of dollars were invested in agreat use of taxpayers' money, and |
pricemonitoring website which did not jemember one senator standing up and
work. So that the government could do th%aying: 'What have you got against poker
Pontius Pilate and wash its hands of it, it sefachines? It's okay to do it.' Well, | do not

it off to a consumer organisation, but ofyave anything against poker machines, but |
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think that if governmets want to stimulate  But it has reached a new low now. It is no
the economy there are some better thingsnger just asking a question and receiving
they can do with $10 billion than simply abuse in response because the government
giving it to dead people and people overseadoes not like the question. Waee now not
and allowing people to blow it on gamingeven allowed to ask the questions. We are
machines. Honestly, if you have taken th&ot allowed to ask the questions that the
tax from them, you mighas well invest it Australian people want to know the answers
wisely. You could even cut taxes for peoplgo. We are not allowed to ask questions about
so that taxpayers actually got a longstandinthe bills that this government is seeking to
benefit. But of course we did not see thaimplement that will foregr change our
happen. We do not see those-dmhted countryd or while this government is in
applications from the government because fiowe® because we cannot rescind them.
is always a knegerk reaction. It is always,  And why are we not allowed to do this?
'How can we get a political bang for ourye are not allowed to do it because (1) the
buck?' rather than, 'How can this nation gejovernment has very few questions and (2)
some nation building or get some lef®dm  the Greens party have something betberd
benefit for the taxpayers’ buck?" than be in this parliament, according to them.
Through all these abject failures, theAccording to them, the Australian people are
government has never sai@ihé buck stops not as important as the global governance
here." That is a very important thing. Whomovement that will be meeting in Durban,
has taken responsibility for the failures ofwhere they will all be able to slap each other
this government? Have we seen any ministem the back and say: 'Look as; aren't we
sacked or held to account for the policygood? We're saving the world from the nasty
failures? Have we seen Minister Garrett, wheeople, the people who care about the local
reigned over some of thaorst decision people. We only care about centralising
making we have seen, held to account? THeureaucracy and entrenching power and our
answer is no, he is still in the cabinet. Did wenfluence.' We are seeing what happens as a
see Ms Gillard, who oversaw Building thegrotesque misuse of thatyeer. That is why
Education Revolution, held to account? Nothose on this side of the chamber like to see
she got promoted. She got promoted fofull and free debate.

knifing Mr Kevin Rudd and she got  That brings me back to my initial point. |
promoted for wasting billions of dollars. understand perfectly that there are times
Have we seen in this place anyone held tawhen time management needs to be
account for the massive broadband blowoutmplemented by government. | understand
the NBN, that went from $4 billion initially, that perfec§ and, in a cooperative
| think, in the original tender to somethingarrangement, those things can be achieved.
like $46 billion today? Thatsi not even But it does not pass the commsense test
included in the debt figures of this governand it does not pass the scrutiny and the
ment. Did we see Senator Wong held tgrobity test that three scheduled days of this
account for the disgraceful and misleadingarliament are going to be abolished under
manner in which the government tried to selthis motion bySenator Ludwig, and yet there
the emissions trading scheme to this parliaare 20 bills this week that we are not allowed
mend for the fakery, the misleing state to talk about, that we have not been allowed
ments, the abuse and the belittling of anyon® even question or make a contribution to
who dared to question what was going on? the debate on. That is an indictment not only
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of this government. It is an indictment offurther junket that we will see next week and
their Greens masters, and it is a greahe following week, is all baséda bit like
travesty for the people of Australia. That ishe carbon tax itsédfon exaggerated
why | will be voting against this motion, not comments and on lies in the case of this
in my interestd | would love to go hom&  conference. It is based on what are now said
but in the interests of the Australian people. to be exaggeratedimate forecasts. | look
Senator IAN MACDONALD forward to hearing the Greens tell us when

(Queensland (11:089: | want to add my they are going to Durban. Tell us it is not
voice of opposition to this motion by thenext Monday, Tuesday and Wednesday. Tell
Greens and the Labor Party to cut three day it is not because you want to head off to
off the sitting time of this parliament. Durban.that you are cutting three days off
Heaven knows, this is one of the shortedh€ parliamenty year.

parliamentary years we have had on record. The debate in the last few weeks has been
Clearly the Labr Party and the Greens doguillotined by the Labor Party and the
not want parliamentary debate because th&yreens political party. The normal debate
have no interest in democrady.is clear as that we would have on 20 bills has been not
well that one of the reasons is that Laboonly reduced but also cancelled. We passed
Party politicians, and particularly the Green20 bills during this week with not enword
politicians, want to head off to Durban tobeing said on theénot one word in favour
swan aound the stage at the COP17 meetingf the bills, not one word in argument, not
on climate change. Senator Hand6rung one question answered, and rsgrutiny
interjected on me before, indicating thawmllowed of a government which, dear me,
Senator Brown, Senator Milne and whoeverequires a lot of scrutiny. Not one piece of
else from the Greens are not going omscrutiny was allowed by the Greens [l
Monday, Tuesday and Wednesday. They angarty and the Australian Labor Party.

are paying their own way over there. Senator IAN MACDONALD: | hear
Well, | look forward to their contribution 'et's get on to the bill'. Senator Ludlam, why

to this debate so they can put on record thejjot sjit next week so we can discuss these
argument against suggestions that | angjs?

others have made that cancelling three days
of parliament is alabout the Greens political .
party getting ready to head off to Durban to Senator IAN MACDONALD: | think
wander the world stage on climate chang&€nator Hansoeloung said ‘more people
issues. We know that is going to be a farcéhOLﬂd be listening to this deb{;\te' and | agree
The intergovernmental panel that started thi&ith her. (Quorum formedWhile we were

off a few years ago was reported this week ¥aiting for the Labor Party, which prior to
coming back on their forecasts of climatethis had two people in the chamber listening
change. In fact, the headlines are sayinff this importantiebat® that shows what an

‘climate forecasts have been overstated'.  arrogant government we hdve heard the

What has been said by the Greens and t%anager of Government Business berating
our manager about curtailing this debate. |

Labor Party for many years about theneard the Manager of Government Business,

importance of the Intergovernmental Paneéenator Ludwig, issue a threat: If you want
on Climate Chage, which leads to this ' )

Senator HansofYoung interjecting
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to debate this billwe are going to guillotine imposd upon the people of Australia. |
it as well.' This is just typical notice thisCourier-Mail headline: 'King Rat'.

Senator Ludwig: Mr Acting Deputy ! would like to see a front page that says,

that, you boofhead! that have been rammed through this

liament without one person speaking on
The ACTING DEPUTY PRESIDENT Param . .
(Senator Mark Bishop): That is no point of them, without one person being able to raise

objections. | have mentioned that there are
order. . . S .
several bills plus an importantigration bill
Senator IAN MACDONALD: Do you yet to be done. Here we are guillotining them
are when their issues are exposed to thg speak on them. | suspect we witit even

telecommunications - that we now havefist of 20 bills that have been dealt with

Today, we have to deal with the Competitionyjithout any debate whatsoever.
and Consumer LegislatioAmendment Bill,

a very important bill; the Human Rights

. . ; uch businesor this parliament to do, why
(Parliamentary Scrutiny) Bill, perhaps one of" .
the most significant human rights bills forare we taking away three days that have been

some time and | know Senator Brandis iélsted for more than six months as part of the

very keen to have a fuficale debate on that; parliamentary calendar? That is a disgrace. It

. 'is a travesty of democracy that the Greens
the Safety, Rehabiliton and Compensation = . .
and Othe¥ Legislation Amendmer?t Bill andpolmcal party and the Australidmabor Party

the Social Security Amendment (StudenWOUId shut the parliament down when there

Income Support Reforms) Bill. That all has~_ S° mucrtl bursllnesyet to _é:io.l Leml_nd hi
to be dealt with by 1 pm toddyin two short senators that they aré paid to be in this
hours. Why do they have to be dealt with bchamber. They are paid to debate legislation.

1 pm today when therare three days left in yl'hey are not paid to b(_a jumping on first

. L class aircraft and slipping over to South
the parliamentary sitting calendar? WeAfrica for a jolly couple of weeks, as the
could be debating those bills at length, as wi '

should in this chamber, on Monday, Tuesd Greens clearly intend to do aad a number

a ;
and Wednesday of next wedk. addition to ¥f Labor Party people intend to do as well. |

that | understand from having a look at theurge senators to vote against this motion and

Notice Papetha there is a bill on migration, enslyre that Ws r;)ave the next three days for
the Deterring People Smuggling Bill 2011,par |ame.ntary ebate.

that needs to be addressed. | guess we areQuestion put:

going to do that after 1 pm. We will start That the motion $enator Ludwig's) be
getting these pressures: 'People have bookagreed to.

flights and everyone wants to go home.' |

have heat interjections saying: 'Why are The Senate divided12:21]

you speaking? We have heard this all before." (The Preside Senator Hogg)

| finish on this note: when there is so

| am speaking in the hope that someone in AYES.oooorreeeer 35
the media might actually give a frepage NOES. ..o, 31
focus to the travesty of democracy that the MaJority............... 4

Greens and the Australidrabor Party have
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AYES BILLS
grbri]b, M¥M g”yk« CEL Competition and Consumer
ishop, rown, . . .
Brown, RJ Cameron, DN Legislation Amendment Bill 2011
Collins, IMA Crossin, P Second Reading
Di Natale, R Faulkner, J .
Feeney, D Furner, ML Debate resumed on the motion:
Gallacher, AM Ha;soanung, sC That this bill be now read a second time.
Hogg, JJ Ludlam, . .
Lugv%ig’ W Lundy, KA Senator RYAN (Victoria) (11:29: | rise
Marshall, GM McEwen, A today with some relief to speak upon the
McLucas, J Milne, C Competition and Consumer Legislation
Maore, CM Polley, H (teller) Amendment Bill 2011. Let me say upfront
Pratt, LC Rhiannon, L that th lti d t thi
Sherry, NJ Siewert, R at the coaliton does not oppose this
Singh, LM Stephens, U package of legislative changes. Indeed, it is
Sterle, G Thistlethwaite, M the role of the law to facilitate domestic
wquﬁf‘r;LAE Waters, LJ market conditions that are good for business
ngnt. and he community, and competition policy
plays a critical part in that role.
NOES The amendments in this bill attempt to
Abetz, E Adams, J (teller) strengthen the competition policy regime,
Back, CJ Bernardi, C which in turn should facilitate a more
g'rm'dn_ghgﬂy SJ gos‘r’:'g"’gél) conducive  economic and  business
randss, usnoy, environment. That said, the ditian
Cash, MC Colbeck, R . L .
Edwards, S Eggleston, A bgheves that thls is an.extremely modest bill
Fawcett, DJ Fierravantiwells, C with modest aims. While we see no damage
Fifield, MP Fisher, M being caused by this bill, we also see no
Humphries, G Johnston, D great cause for celebration. The govern
Kroger, H Macdonald, ID ) .
Madigan, JJ Mason, B ment's language of accomplishment and
McKenzie, B Nash, F achievement does not suit this bill. & i
Parry, S Ronaldson, M misleading and overstates the impact these
Ryan, SM Scullion, NG changes will make. Yet again we have the
Sinodinos, A Williams, JR Labor Part ki t te the illusi f
Xenophon, N abor Party seeking to create the illusion o
reform. Desperate to claim some sort of
policy success that assists businesses, and
PAIRS particularly smaller businesses, it make
carr, KJ Heffernan, W claims where there are none and overstates
Conroy, SM Cormann, M the impact of minor changes.
Evans, C Boyce, SK . . . .
Farrell, D Joyce, B _ Es_sentlally, _thls bill has _two aims. The
Wong, P Payne, MA first is to clarify the operation of existing

Questionagreed to.

provision® and, | stress, not to create new
one® relating to mergers and acquisitions
by addresing a potential uncertainty or

ambiguity that may arise in defining what a
market is for the purposes of section 50 of
the Competition and Consumer Act. It does
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this by broadening the language of 'marketire a series of smadkale acquisitions that
so that all markets can be included and smdividually may not substantially lessen
that ceeping acquisitions can also becompetiton in a market but collectively have
scrutinised. This will ensure that a court othe potential to do so over time. Each of
the ACCC can examine mergers in a greatehese small acquisitions may not be in breach
number of markets. of section 50, and therefore the series of

The second aim of the bill is to insert@cquisitions —are permissible by law.
interpretive principles into the unconscion However, over a long period of time such
able conduct provisions to asdisé courts in ransactns may have the cumulative effect
applying the law as well as to assist broade&yf substantially lessening competltlpn in a
community and stakeholder understandingharket. There are currently no provisions in
What the bill does not achieve is that whicthe Competition and Consumer Act to
was described in the government's speechBgevent or limit creeping acquisitions.
in the second reading debate, when it Over the past decade or so there have been
claimed great accomplishmentfor small concerns rasd about market concentration
business and groundbreaking shifts inn a number of key sectors. We have seen it
competition and consumer law in Australiarecently in banking, groceries, fuel and a few
It does not do anything of that sort. It is whabther areas. As a result, issues have arisen as
it is, and we support it for the aims | haveto how section 50 of the Competition and
just outlined. It is a modest gain to clarifyConsumer Act is applied to these markets,
contested and often misderstood aspects of paricularly those affected by creeping
competition law. acquisitions. One just has to look at the

| first want to address the bill's provisionsSUpermarket sector to see my polhist over
in relation to its amendments to thetwo decades ago, when Professor Hilmer was

Competition and Consumer Act 2010 withdoing his work looking at our competition
respect to Sec“on 50' Wh|Ch |S the ke)and consumer framework and recommend|ng

acquisitions. It prodles the ACCC with the Support and which have been of significant
legislative framework to analyse, conside”nd undoubted benefit to Australia and
and address potential competition policyAustralians, the two major supermarket
concerns posed by mergers and acquisitior?@a'ns had less than half of the totallgrocery
in Australia. Most of us agree that mergerénarket. Today, those same two chains have
and acquisitions are important for theMore than wo-thirdsd approaching three
efficient functioning & the Australian quarters of the market. Nothing enormous
economy. They allow firms to achieveOr transformational _happened overnight.
efficiency such as economies of scale and t{gdeed that change in market share may
diversification of risk across a range ofPartly simply reflect changing consumer
activities. Absent some genuine and redpreferences. But we also know that, through
concern for the greater community, there i§ Series of acquisitionsiew presences and

no role for the state or tHaw in restricting Purchases of new properties, the supermarket
these. majors have greatly enhanced their positions.

However, the current law does contain allt is only fair to concede that the degree of

weakness, and this bill addresses the issuemf; rease in market share of these two major

| . L \ ; .~~~ chains has caused a level of concern in some
creeping acquisitions'. Creeping acquisitions
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areas of ar community amongst us be very clear: this bill makes no changes
consumers, producers and businesses aliketo those provisions. Rather, what this bill
To start with, these changes to the acteeks to do is implement guiding interpretive
remove the word 'substantial’ in relation tg°rinciples so that there is better
the ACCC's analysis of mergers andinderstanding of ‘unconscionable conduct.
acquisitions, so now even those mergers ndthe coalition supprts this initiative.
considered substantial cae scrutinised by ~ What we really need and what will
the ACCC. The hope is that this will removecontribute to the further development of
the risk that a court might adopt the view thahealthy competition policy is a better under
an acquisition in a geographically confinedstanding of the concept of unconscionable
market is not substantial and therefore dodsehaviour and what it means for
not fall within the scope of section 50. businesséds in particular, small, medium

The bill also ameds section 50 to replaceSizéd and family businesses. While we
references to 'a market' with references tgnderstand that many people and many small
‘any market'. Together, these changes clarifjusinesses may at times have a negative
the ability of the ACCC or a court to €xperience, particularly when dealing with a
consider multiple markets when assessinrger business, and can come to the
mergers, including smaller mergers whictFonclusion that what they have experienced
over time may amourtb potentially damag IS unconsionable conduct, this is a complex
ing creeping acquisitions. It is important toarea of law and we need to assist people to
note, however, that the amendments tdnderstand this area of law in more detail.
section 50 do not oblige the ACCC toThis bill does make it a little bit clearer and
examine the competitive impact of anth® way it brings clarity is through
acquisition in a small market. It is simply a€stablishing these interpretive principles.
clarification that it indeed ay do so and that It was the recommendation of the Senate
it is a relevant factor where a merger is beingconomics Committee that interpretive
considered for other reasons. principles were needed rather than specific

So what do we have here? In short and p§xamples. _This is an important distinction.
simply, this is a clarification of the law to Examples, it was thought, may create a false
reduce an ambiguity that might become &ense of expectation. It was also believed
legal basis to challenge the woof the that &amples may not remain relevant or
ACCC. On that basis, the coalition support§urrent as community expectations change
the bill. But | say again: we do not supporuch changes might change the meaning and
the government's claim that this bill isunderstanding of 'unconscionable conduct'.
somehow a profound strengthening of thdnterpretive principles will assist the courts

Competition and Consumer Act. in interpreting the provisions, help

The other aspect of this bill relates to thes’["’}kehOIdEEr n _understqndmg them and
uide regulators in enforcing them.

concept of unconscionable conduct. As with? ) )
the amendments to section 50, these But again, let us be clear about the impact
provisions also reflect work undertaken byof these interpretive principles. They do not
the  Senate  Economics  Legislationn any way, shape or form offer the agencies
Committee. The Competition and ConsumeR€W powers in addressing unconscionable

Act does not currently include a statutoryconduct. There ra no new protections
definition of 'uncoscionable conduct. Let announced for small business and it would
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be misleading for anyone to imply in theand a few changes here and there will create
commentary on this bill that these changethe illusion that it is really listening when it
represent substantial new protections fois not.

small business. These interpretive principles senator SHERRY (Tasmanid Minister
should give clarityto the court about what Assisting on Deregulation and Public Sector
was intended by parliament, but they shoul&yperannuation, Minister for Small Business
not be oversold. and Minister Assisting the Minister for
These amendments insert new guidelinebourism) (11:39: In summing up and
to assist people, to assist businesses, to assiktsing the second reading contributions on
the regulators and to assist the courts. But ihhe Competitionand Consumer Legislation
no means are these principles aort of Amendment Bill 2011, | firstly thank Senator
new measure that will give the greateRyan. | will make some remarks in response
protection that some have called for. Againto a couple of the points Senator Ryan made,
the government has attempted to oversell itsut in thanking him | do acknowledge that he
limited efforts in order to create the illusiondid stick substantially to the issue before the
of activity and the illusion of substantial chair, unlike some of his colleagues. He
policy reform. Sadly, the anstant over made a useful contribution to the considera
selling of its efforts reduces its fatallytion of this legislation.
damaged credibility even further, particularly This pill  will strengthen and  clarify
when dealing with small business. Australia’s competition and consumer laws,
The government claims that this billwhich are designed to improve the welfare of
before the Senate today implements a Labdkustralians. The bill mikes two important
election commitment to introduce a law changes. The first general point | would
relation to creeping acquisitiolghey make in response to one of Senator Ryan's
claimed the then regulatory response did n@rguments is that we do not overstate the
adequately address the problem. They claimonsequences of this legislation. The
great reform. But that is little more thanchanges are important, but we certainly do
misplaced grandeur. In reality, what we haveot overclaim what the impact dfese two
here is the government applying a ginary changes will be.

and a thesaurus to the original &ill  Firstly, the bill will enact laws to deal
expanding some definitions and giving Usyith creeping acquisitions by amending the
some interpretive guidelines to betteimergers and acquisitions provisions in
understand the sometimes complex languag@ction 50 of the Copetition and Consumer
of competition law. That is an importantact 2010. The bill will remove the
objective. These are all good and necessapdquirement that a markeih which the
changs that the coalition supports.competition effects of a merger or
However, they must be understood an@cquisition are assessed must be a substantial
explained for what they adethis is a start market. The amendments will also ensure
and a step in the right direction, but manyhat the courts and the Australian
more steps are needed. That is why thgompetition and Consumer Commission, the
coalition has called for a root and bfanC'JACCC, can consider the competitive effects
review of the competition and consumer law. of 5 merger or acquisition in any market.

Two decades on, such a review is only Secondly, the bill improves and simplifies

appropriate, but for some  reason thl?he unconscionable conduct provisions of the
government seems to think that a few tweaks
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Australian Consumer Law and the Australiarthis country, of which this piece of
Securities and Investments Commission Adegislation represents a part.
2001. The bill will assist consumers, busi  gepator Ryan stated anumber of

esses, regulators and the courts througthncerns. One in particular was the presence
inserting interpretive principles which will j, our marketplace of what are known as the
clarify the meaning of unconscionableig two' retailers and their growth in market
conduct. The bill will also unify the businessgpare over a long period of time. | note that
and consumer related provisions. Thesge expressed some concerns about the trend
amendments  clarify the parliament'syng aiso referred the need to do more with
intention as to how the unconscionablejespect to this issue. Senator Ryan, | look
conduct law should apply. They will help theforward to a policy contribution from the
ACCC and the Australian Securities anchpposition in this regard. | look forward to
Inves;ments Commission to take morgny policy announcement from  those
effective  enforcement and  complianceypposite. | think it should be pointed out, as
action. The bill also makes minor technicalsenator Ryan's Nianal Party colleagues
amendments to correct small number of pgye pointed out, that over many years,
drafting errors which arose in the Tradgnpc|uding the almost 12 years they were in
Practices Amendment (Australian Consumeéovemmem, this trend was rapidly
Law) Act (No. 2) 2010. accentuated under the previous Liberal
I will make a couple of concluding National Party government. Despite the
remarks. Firstly, | do not agree with the levektated concerns of some in the opfos,
of Senator Ryan's critique. | think it is particularly those in the National Party, they
importantto point out that, not just in the did nothing about it. So we do look forward
context of this legislation, this governmentto the development of effective policy from
over the past four years has taken effectivihe LiberalNational Party in this regard and
steps in a range of consumer law activityin other areas of competition. Perhaps in the
Not the least of these, of course, is thepirit of Christmas godwil, as we are
important  legislation known as theapproaching that time of the year, the
AustralianConsumer Law. | do not intend to LiberalNational Party will give some
go into that in detail, given the limited time consideration to actually coming up with a
today, but | would point out that this govern policy or two over the break, rather than
ment, for which | have some responsibilitiecontinuing their very negative constant
in my deregulatory ministerial capacity, hasattack and critique and basicallyysa no to
taken a number of significant steps inanything the government does.

moving towards a seamless national The final contribution | want to make in
economy and in protecting consumers. Thahis debate is to thank the Senate Economics

is well illustrated by the Australian | ggisiation Committee. It has done some

agreement of the states, of responsibilities in

the last significant remaining areas of The ACTING. DEP[_JTY. PR.ESIDENT
. i ; ; . “(Senator Mark Bishop): A fine job.

financial ®rvices regulation and supervision. :

So | would argue that this government has Senator SHERRY: Mr Acting Deputy
taken a number of effective initiatives with President and colleague, you are Chair of the

respect to competition and consumer laws i®enate Economics Legislation Committee,
and | want to acknowledge and thank you
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and the members of the committee for youby the ACCC under the current legislation.
good work. | also want to acknowledgesth We have seen the difficulties in the grocery
important work that my colleague thesector with petrol and we havela@aoming
Parliamentary Secretary to the Treasurer, Mgroblem with the liquor market, and the
Bradbury, has done on this measure andord 'substantially' does not do the job that it
others. This is an important reform. We dcshould it is too high a test. That is why |
not overstate its impact but it is an importanam grateful for the work that Associate
reform and should be seen in the context dProfessor Frank Zumbo, from the University
the total reforms that this government hasf New South Wales, has donerglation to
made to improve competitidneffective this and other competition issues.

competition; it is important to add that | have some questions for the government.
descriptod in this area. | commend the | am aware of the time constraints and I will

legislation to the Senate. be short and succinct. | am concerned about
Question agreed to. the amendments to the definition of
Bill read a second time. unconscionable conduct in this regardy M

In Committee question is as follows: the government is
] going to include a number of paragraphs in
Billd by leavé taken as a whole. the legislation that set out examples of
Senator XENOPHON (South Australip  unconscionable conduct. It is quite proserip
(11:44: | have a couple of comments totive, but | ask the minister whether what is
make on the Competition and Consumeproposed in the bill is essentiallypesating
Legislation Amendment Bill 2011. | did not what the courts have said in previous cases?
have an opportunity to speak to it during théo these amendments expand the scope of
second reading dabe, not through any lack the unconscionable conduct provisions in the
of trying on the part of the minister, wholegislation? | will start off with that, and |
graciously tried to see where | vlaswas in  had two or three more questions after that.

another meeting. | will make a couple of genator SHERRY (Tasmanié Minister
short contributions that will lead into the assisting on Deregulation and Public Sector
amendments that | will be moving shortly.  syperannuation, Minister for Small Business

| do not oppos¢his bill, but | believe that and Minister Assisting the Minister for
it could be improved. That is why | will be Tourism) (11:47: | will take advice.

moving amendments to omit the word genator XENOPHON (South Australij
'substantially' and substitute the word(11:47): If 1 may assist the ministetthe
'materially’ when it comes to mergers. It igegitimate concerns | have about these
my view that the ACCC does not have theymendments are about whether they will
legislative firepowerthat it needs to deal gctually make a difference if what the bill is
with the issue of mergers. Having the W‘?rcbroposing to do is simply to restate the
‘materially’ rather than ‘substantially’ withposition of the courts in existing cases. What
regard to lessening competition would makejitference will it make? That is esgizly

a very real difference to the highly_my question, and | have some follap
concentrated markets we have here ifuestions depending on the minister's
Australia. We have a sitiah where angwer. | think it is quite material to how
Woolworths and Coles control some 80 pegffective these changes will be, and what the

cent of the dry grocery market. We have hagoyernment believes these changes will
too many mergers that have been approved
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mean to the definition of unconscionablesibilities under other statutes. Sechnd
conduct and the practical application of theagreeing on a suitable definition would be a
law. prolonged and difficult process, and

Senator SHERRY (Tasmanié Minister ~definitions proposed, such as that put
Assisting on Deregulation and Public Sectoforward by Professor Zumbo, to whom
Superannuation, Minister for Small Business€nator  Xenophon has referred, were
and Minister Assisting the Minister for considered too complex and uncertain.
Tourism) (11:48: | am conscious of the Accordingly, the Serta committee consid

time, so | will try to deal with your concerns,ered that a definition of unconscionable
Senator Xenophon, though | am nogonduct should not be adopted, and recom

necessarily sure | will satisfy them. mended an alternative process whereby an
Effectively, clarifying the issues you expert  panel shou.ld conslder Whether
raised, the expert panel that explicitly?xamples should be inserted in the act. This
considered the issue of unconscionablis NS Path the goverment tookhe expert
conduct has raise a number of concerns panel epr|C|tIy. cansidered 'wh_ether
about potential use of examples in the ACLexampIes W.OUId improve the funcUopmg of
For example, listing a particular scenario atshe law in - this area, and_ msteaql
amounting to unconscionable conduct mighrecommended that principles be inserted in
be misleading when a court might decide tha e act. ] o
a scenario with slightly different facts does My only other comment is that it is correct
not involve unconscionable conduct.that the principles that are inseit are
Examples might be treated as rebuttabl@bviously based on case law.
presumptions either formally by the courts or Senator XENOPHON (South Australia
in the development of business practice11:51): | am grateful to the minister for
Examples are unlikely to remain current ashose answers. | want to go further. | refer
business practices and technologies evolve.my friends in the coalition to the Senate
The Senate Staing Committee on Standing Committee on Economics report,
Economics, which | referred to in my secondl he needscope and content of a definition
reading speech, considered whether thef unconscionable conduct for the purposes
definition of 'unconscionable conduct shouldf part IVA of the Trade Practices Act 1974
be inserted in the act in its December 2008 i & December 2008 repdrit is amazing
report, The need, scope and content of & think that three years have passed so
definition of unconscicable conduct for the duickly. There are additional comments
purposes opart IVA of the Trade Practices made by bdt the coalition and myself about

Act 1974 The committee noted two the need for a statutory definition of
significant reservations about definingunconscionable conduct. | am pleased that

terms used in a definition would need to bé&ope itis still their view.

carefully considered for thei judicial Notwithstanding that, | want to get to the
meaning, and it would need to be clear tmub of the issues ohé specific amendments
stakeholders how the courts' interpretation gbroposed by the government. Does the
these terms might encroach on currergovernment expect that there will be more
business practices and how a definitiotases brought to court as a result of these
would affect larger businesses' respon
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amendments to the definition  oflegislation is not more effective or broader.
unconscionable conduct? But the coalition didstate three years ago

Senator SHERRY (Tasmanid Minister that there is a need for a statutory definition
Assisting onDeregulation and Public SectorOf unconscionable conduct and that the
Superannuation, Minister for Small Busines§urrent law was not adequate. It then set out
and Minister Assisting the Minister for in the additional comments that there is a

Tourism) (11:52:  Frankly, it is very need for a statutory list of examples that
difficult to give you an answer to that and toCOﬂStitute unenscionable condudtwhich is
predict the level of disputes, cases et cetergOnsistent with this bill, I beliewe that there
Oneof the factors would be the decision ofiS & need for a prohibition against bullying,
the regulatad the ACCC. | understand why intimidation, physical force, coercion and
you are interested in an answer but, ha\,in@ndue harassment and that there is a need for
taken advice, it is not possible for me to givet Statutory definition of the statutory dudj

hypothetical matter of conjecture. to deal with unfair contract terms in business

L . relationships involving small businesses.
Sendor RYAN (Victoria) (11:53: Given ! . " ;

O That is something that the coalition signed
Senator Xenophon invited me to make somSIO to three years ago. Senator Eggleston,

comments, I thought | should briefly restateSenator Bushby, Senator Joyceid signed
our position on this. Senator Xenophon, you o for that

and | have spent some quality hours in the _
Senate Economics References Committee Another way to put the question to
togeher, particularly on supermarket issuesSenator Sherry is this: will these amend

| was not a member of the committee thafents in terms of unconscionable conduct
reported that. | would state, though, that ouproaden the operation of the section?
commitment to the roedndbranch review Senator SHERRY (Tasmanid Minister

of the act encompasses the issue you rais&ssisting on Deregulation and Public Secto
We do not necessarily have a position bn iSuperannuation, Minister for Small Business
We think that, two decades on, it is time taand Minister Assisting the Minister for
look at it. The events that are necessary tdourism) (11:55: The amendments, as |
trigger an offence are something we are kedmave mentioned both in the committee stage
to look at. However, my personal view onand in the second reading stage, are intended
the question about whether something shoulid provide clarity and are based case law.
result in a greater number of cowases is You did indicate that you were asking the
that a good act does not necessarily lead tocaestion in another way

higher number of court cases because it has genator Xenophon: It's a different

an educative function that means thagyestion.

behaviour - changes, ~which does = not go..., SHERRY: Oh, it is a different
necessarily lead to a higher number of court .
uestion? Okay. | cannot add to comments |

q
cases. have stated here in the committee stage and

(11:54: | am grateful for Senator Ryan's Senator XENOPHON (South Australif
contribution. | indicate to him that | think 1:56; | appreciate the minister's
that is a fair point. Just because you do nit’L 7 PP

rankness. If the government is unable to say
have more court cases does not mean that t & Co .
whether this will broaden the operation of
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the section, you need to query what the 1A Subsection 50(2)

benefit of these amelments will be. If it is Omit "substantially, substitute'materially .
simply restating the position of the case law (3) schedule 1, page 3 (after line 17), after
then it is the status quo. It is just a bit Ofitem 3, insert:

window dr_essing for the current operation of 35 gypsection 50(1) of Schedule 1

L?]'\I/;l]i trﬁéaggge:gmuennctol’r]];glggf glli Viﬁ;(?tu ggels Omit "substantially, substituté'materially'.

not accept the need for a statutory definition! N€S€ amendments are intended to lower the

of unconscionable conduct but, if it cannofreshold by which mergers are considered
say that it will broaden the operation of the?Y the ACCC.Under the current threshold a
section, to what extent does it consider th4l'€rger is only prohibited if it 'substantially’
there may be a gap in the law in the absend@SSeNns competition. The use of the word
of a statutory definition? Isnit better to substantially’ makes the threshold a very
have a statutory definition as to what thdgh One requiring the merged entity to
government is intending to do? | accept thagXercise market power after the merger.
the intentions of the government with respect "0Ving the eistence of market power
to this legislation are good ones, but | wornf€auires proof of an ability to raise prices

that effectively the status quo will remain advithout losing business. Very few businesses
is. would have market power under the

. - definition as it is effectively only a
A Sg?ator SEERRYI (Iasmagl?j '\g'lf“séert monopolist that would have the power to
ssisting on Dereguiation and FUbIIC S€clof,iqq prices without losingusiness.
Superannuation, Minister for Small Business . )
Under the existing threshold relatively

and Minister Assisting the Minister for
few mergers or acquisitions are stopped by

Tourism) (11:58: | think we are just going N
to have to do agree to disagree. You havetge ACCC. Mergers and acquisitions reduce

conceptual approach that | think is best competition in the market and lead to hig_her
summed up as about the nature of ‘broaden’@vels of market concentration. A reduction
have indicated that these amendments will! COmpetition is detrimental toompetition
strengthen and clarify. | understand youfNd consumers as it may lead to higher
perspective. | do not necessarily agree witRficeS and reduced product choices. We need
it but | do understand it. You are seekind Stricter threshold for assessing mergers.
far-reaching broadening, if | can add to your ithin this context the concept of materiality
descriptor. These changes are meant 8 adopted, as_that is aco_mmonly und_erstood
strengthen and clarify. | do not think | cancONCept used in the acating and business
add any more to my earlier remarks. world to assess the impact of particular

. conduct or an event. In this context a merger
Senator XENOPHON (South Australix u v ! X g

iy will substantially lessen competition if it has
f)lnl.ssrz.(etb?yl\!seé“/@ | move the amendments or would have a noticeably adverse impact

. on competition by reducing in a material way
(1) Schedule 1, page 3 (after line 3), beforghe number of ficient independent

item 1, insert: competitors and the range of product choices
1AA Subsection 50(1) available to consumers.

Omit "substantially, substituté'materially’. That is at the heart of this. We need to do

(2) Schedule 1, page 3 (after line 5), after itema |ot better. In recent years too many mergers

1, insert: have been approved by the ACCC. The
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ACCC does not have the legislativeeffect of the acquisition be 'meaningful or
firepower to deal with these issuesrelevant’ to the competitive process'.
adequately. The threshold is simply too highustralia's SLC test for mergeis consistent

under ‘'substantially’; ‘'materially’ wouldwith merger laws in many other OECD
remedy that. countries, including the US, Canada, the UK

Senator SHERRY (Tasmaniad Minister and New Zealand. What is propoded
Assisting on Deregulation and Public Sectopffectively the Richmond amendmént
Superannuation, Minister for Small Busines&§ould have the effect of moving Australia out
and Minister Assisting the Minister for of line V\{|th.|.nternat|onal practice. It quld
Tourisn) (12:0): | acknowledge and make significant changes to Australla_'s
appreciate the concern of Senator XenophdRerger law that are likely to have substantial
and the attention he has paid to this iéisue and unintended consequences.
as has Senator Ryan. | recall a significant Consistent with our previous position, as
number of discussions about this at Senatnunciated in the Senate Economics
estimates. We are dealing with substituting.egislation Committee and the response to
the word 'substantially’ with 'materially’. Theconsidering what is lawn as the Richmond
detailed and principled approach that Senatdxill, the government is unable to support the
Xenophon is proposing reflects what isamendments that Senator Xenophon has
known as his trade practices Richmongresented.

amendment bill. 1 do note we are devetapi Senator MILNE (Tasmanid Deputy
a trend to name amendments in this aregader of the Australian Greand2:04: In
after geographic locations based on wherge interests of time | did not choose to make
proposals are drafted or communicated. By second readg contribution so 1 will
that is by the by. 1 am not sure whichqyickly sum up where we are coming from
Richmond this 8 | know a number of jth this legislation and Senator Xenophon's

Richmonds. amendments. | note that the concluding
Senator Xenophon: | can clarify that comments of the Parliamentary Library's
right now. Bills Digestsay:
Senator SHERRY: Thank you. As | Given the history of reviews and the Rudd
have said, the proposal is to change the tégpverrme nt 6 s commi t ment to imple
to 'material' lessening of the competiton, a8 ¢ €epi ng acquisitionso law 0

reflected in Senator Xenophon's earlier billy " 9e€ncyo, it might seem that t

That bill was referred to the Senatec Merger provisions proposed by the Bill are an
. L . anti-climax. Descriptions of the amendments as
Economlcs Leglslatl_on_ Committee  fory i ndow dressin gald also 6pragmat i
inquiry. ~ The  majority  repo® both  5nhear to be apt. These minor amendments
government and oppositidnrecommended | ar gely reflect the ACCCOs cur
against the passage of the bill with thisf the existing law and are unlikely to have any
approach contained in it. The concept ofubstantial effect on merger analysis in the future.
substantially lessening competition has been similarly with the unconscionable conduct
part of section 50 since 1993. It is wellprovisions. The Federal Government has been
established ahunderstood by the courts, theunder pressure for some time to strengthen these

ACCC, business and consumers. prohibitions and the Bill purports to finally
. . . ._address these calls. The changes are, in fact,
The concept of ‘substantially' is

. . relatively minor. Their real effect seems likely to
interpreted by the courts to mean ‘that thge yinimal and they are notscted to have a
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substantial impact in practice. However there arteadership. It is quite clear from that new
other reforms happening at this time including thgeadership that the ACCC intends to take a
amendments to the Franchising Code of Condughgre assertie position in relation to mergers
and so on, and that it wants to become a little
It goes on to say that they might have a@nore proactive. | am concerned that making
collective impact. | think the reality is, asthis change now might in some way
Senator Sherry has just outlined, that thgomplicate the opportunity that exists for a
word 'substantially' is understood in case lawhore aggressive and assertive role for the
on this legislation. It is true that it is ACCC in this space. | support the ACCC's
consistent with legislation in the UK, the US,new leadership's stated position of taking a
Canada and New Zealand and it has beefore assertive position in this area. | do not
part of case history and case law ins&alia want to complicate those matters. That is
since 1993. There is a concern that if thgvhy the Greens will not be supporting
word were changed to 'materially’ the govSenator Xenophon's amendments.

ernment Wpuld be arguing that 'substantially'_ However, | say to # government that,
and ‘materially’ mean the same, because Hjgjie it js says this clarifies things, the

'Sh to be Sseeﬂ as only a clarllgcatlon, EOt Parliamentary Library's assessment suggests
change. So the governmemould argue that i s exiremely minor and does not really

'substantially’ and 'materially’ are the Samey ke any substantial change. The Greens

However, if ‘substantially’ were changed i.nagree with Senator Xenophon that we need

the legislation, people would come baCk'.'r%ubstantial change. If thaCCC's attempts

relation to all those cases since 1993, Saying, ,se the law as it currently stands in a more

't\)Nhere d'oez thgt”Ie‘aved us? T.hﬁ fjiﬁerlegcgssertive and proactive way fail, because the
etween ‘suttantially’ and ‘materially’ would 15,y trns out to restrict the ACCC's ability to
need to be tested in the courts. We could e so, | will be very happy to be back here

up with a bit of a process in the courts, in th%upporting a much more substantial

making of that determination. AIthOUgh.intervention. At his stage we support the

Senator Xenophon says that ‘materially’ ig,inor amendment that the government is
understood to be a lesser threshold thaﬂ'oposing but will not support Senator

‘substantially’, there would be a legalyqnonhon's amendment. I will say that this
argument as to whether that was the casge 5 space that we are all going to be
and, if it was the case, at what point woulq, oiching with a very interested eye so as to

'materially’ kick in as opposed to the strongef.o how the ACCC proceeits the next 12
definition that is 'substantially’. It is for that ., oo

reason that the Greens will not popt L s
Senator Xenophon's amendments: they lead SENator RYAN (Victoria) (12:10: 1 rise

to that unresolved question of the differencé® outli_ne that the coalitAonl wil nodt be
between 'materially’ and 'substantially’. | dg?UPPOrting Senator Xenophon's amendments.

not want to bring into play at this time that,The consequences Of. mloving from
substantially’ to ‘'materially’ may be

which has already been dealt with. | also

want the legislation to stagonsistent with significant. It is_ our view that those issues
international law and with other countriesShould be considered as part of the et

laws and experience. branch review of the competition act that we

. . have proposed. Senator Xenophon, | know
The other comment | will make, quickly, prop b

. . ! that you have a very good productive
is that the ACCC is under different q|5ionship with the shadow minister, Mr
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Billson, as you do with me. | know that he isbeen encouraging. The way in which he has
keen to continue these discussions with yoapproached evidee at Senate estimates
But at this stage, that slight change of wordfearings is refreshing. | welcome that, but |
needs to come from an evidence basegtill think we are not giving the ACCC the
assessment. The coalition will not supporpowers it needs to deal with this adequately.

the amendments. When it comes to issues of mergers and
Senator SHERRY (Tasmani@ Minister acquisitions, let us put this in perspective.
Assisting on Deregulation and Public SectoGenator JohiWilliams is in the chamber. |
Superannuation, Minister for Small Bosss thought his contribution and a question he
and Minister Assisting the Minister for put to Mr Sims during a Senate estimates
Tourism) (12:11): | thank Senator Milne for hearing not so long ago were telling. Senator
her contribution. She makes two veryWilliams basically askedl | am sure he will
reasonable points. In noting that, | have beetorrect me if | misquote hinhow is it that
present on one occasion when the new head the lst 30 years, the last generation, we
of the ACCC, Mr Sim@& this was in te have had a situation where Coles and
context of franchising law, on which thereWoolworths have gone from a 40 per cent
has been some recent improvement imarket share between the two of them to
dispute resolution and a range of othesomething like an 80 per cent market share?
changed indicated the ACCC's renewedThat is an exponential increas¢ow is that
interest in applying the upgraded franchisingjood for comptition? How is that good for
area of the legislation and devoting moresuppliers down the supply chain? How is that
attentionto that. | will not go to other issuesgood for wholesalers? How is it good for
of franchising reform, but | do note that. Iconsumers that they have so little choice in
think it is an important consideration. Ithis country? And how is it good that we
accept Senator Milne's caveat that, ihhave two big gorillas in the room when it
supporting these amendments today, theomes to ougrocery sector? You even have
Greens will be keeping a close eye ommultinationals, such as Heinz, saying: This
developmentssathey emerge from the focusis killing us in terms of food processing. This

of the ACCC. is actually squeezing us out of the
Senator XENOPHON (South Australip marketplace because of the conduct of those
(12:13: | am grateful for the comments WO.’

made by my colleagues. In relation to those Our current laws are not good enough and
of Senator Milne: it is fair enough for her tothat is why we need a change from
say, by referring to theBills Digest the ‘'substantially’ to 'materially’. | agratefulto
objective analysis of legislation, if you like, the Minister for Small Business for
that we receive hedethat it is about mentioning the Richmond amendment
clarification and could be seen to be windovbecause | was going to get to it. The
dressing. | am disappointed that theRichmond amendment is named after the
Australian Greens cannot support thdocation of the United servicgtation at 128
amendment at this time, but at least they afdarion Road Richmond West in South
keepirg the door open. | do acknowledgeAustraliad a service station run for many
that there has been a change of guard at thears by William and Samira Fares. This is a
ACCC, and that Mr Rod Sims, the newsmall family businessa business where
chairman, has taken a different approachhey put in hard work, do great mechanical
The statements he has made to date hawerk and serve petrol, and they awdt ©f
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the earth people. They have worked theithis country, we need to do something about
guts out to build up that business, and whahcreasing competition, and we need to do
happens? Woolworths decides to set up aomething about small businesses having a
outlet right next door to thednblocking the fighting chance.

view of oncoming traffic to their service That s why | have moved this

statiord to compete with them in a wahat  amendment. | am grateful to the Greens for a
is not fair; to compete with them with their|gast keeping the door open. Senator
huge buying power in a way that cannojadigan has told me privately, and he may
allow a level playing field. want to make a contribution on behalf of the

It is an issue that | raised directly withDLP, that he will be supporting this
Michael Luscombe, the former CEO ofamendment. So we will beividing on this
Woolworths, and he was good enough tamendment. | would urge Senator Williams,
meet with me in Syuky last year about this. if he is able, to at least keep the door open to
| put to hin® | do not think he would mind this and to at least consider supporting this.

me saying thi 'If you say that they can e need to do something better. We need
compete then why don't you let the Fares, ify have a situation where the laws of this
their United service station at 128 Marronation work for thesmall business sector
Road Richmond West in South Australiagnd, in turn, for consumers. As for the
access petrol at theame price you can references that have been made to other
access petrol?” There are days when th@untries not going to 'materially’, in the
wholesale price that William and Samiraynited State§ | am grateful for the work
Fares pay for their petrol is higher than thenat Senator Williams has done on tihey
price that Woolworths is retailing it for. How pgye got the RobinseRadman Act where
can that be fair? We need to remedy that. Wﬁ)u cannot have anyone having more than 20
need to give smabbusinesses in this country per cent of the market. You do not have a
are fighting chance. situation there where two supermarket chains
| have small business®d am not going control 80 per cent of the dry grocery market
to do anything to identify theéncome to my as in this country. They have got legislative
office, and they are even reluctant to be seesafeguards. They manot have the word
to walking into my office. They tell me, 'If 'materially’ in some of those jurisdictions,
we make a complaint to the ACCMaut but they have got other pieces of legislation
what Woolworths and Coles are doing to usthat gives a semblance of protection to small
about the conditions they sometimes put obusiness. That is what the key to this is.

us, suph as they suddenly want ten tonnes of | note that Senator Ryan, on behalf of the
a particular vegetable at a certain pAce’ coalition, ys that he is not supporting this.

these business@sand we do not dd, then aphout the marketplace, but | have a

us." You also have small businesses settinenator Ryan. | do respect that he has got
up a business model that is based on havigme intellectual firepower. | do not agree
Coles and Woolworths as their main buyeryjith his position orthe $1 milk and the like.
and they say, "There’s no point going o the say that genuinely; at least we can have a
ACCC because if we malkecomplaint we're giscussion about it. My plea to Senator Ryan,

finished." If these things are happening theg, the coalition, to the Greens and to the
we need to do something about mergers in
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government is: something has gone seriously AYES

wrong in this country when it comes tOpgagigan, 33 Xenophon, N (teller)
allowing thelevel of market concentration in

so many industries.Associate Professor

Frank Zumbohas assisted me with drafting NOES
the Richard amendment. He met the Fareggams, J Back, CJ
he spoke to them and he spoke to theilyk, CL Bishop,TM
Minister for Small Business, the Hoilom goyce, SR*J< (E;rownf C'-E()t,fl”ef)
Koutsantonistheir local member. One good oy ook R
thing that has come out of the meeting thag, Natale, R Edwards, S
we had at Richmond West a year and a haftfulkner, J Fawcett, DJ
ago is that there is now a Small Busineskeeney, D F'f'ﬁ'dthP
Commissioner of South Australia, whichFYMe" ML Gallacher, AM
. .HansonYoung, SC Ludlam, S

Associate Professor Zumbo had a key role inygwig, Jw Marshall, GM
creating. McLucas, J Milne, C

There are sme small changes to '\P";féye SM IZ?;[{LSC
franchising lad | know that Senator Sherry Rhiannon, L Ryan, SM
is not ecstatic about thlatwhere small Sherry, N Siewert, R
business, under a Labor government, | migtiiterle, G Thistlethwaite, M

; : ; < Urquhart, AE Waters, LJ
add, will have a fighting chance. It |sWright’ PL

disappointing that the Liberal Party in South
Australia oppose that.dt us do this right.
Let us revisit this. | welcome Senator Milne's  Question negatived.
comments. | would urge my colleagues to pgj)| agreed to.

think carefully about this amendment. There Bil ted without d ts: N
will be a division on it based on Senator D' 'ePorted without amendments, repor
Madigan's gracious support for thisadOpted'

amendment. There is somietlp seriously Third Reading

wrong in this country in the way that we Senator SHERRY: | move:

have dealt with the big end of town and That this bill be now read a third time.

small businesses.

Senator MADIGAN (Victoria) (12:21):
The DLP strongly supports Senator

Question agreed to.
Bill read a third time.

Xenophon's amendments. Thank you. Human Rights (Parliamentary
The TEMPORARY CHAIRMAN Scrutiny) Bill 2010
(Senator Bgyce): The question is that Human Rights (Parliamentary
amendments (1) to (3) on sheet 7136 beScrutiny) (Consequential Provisions)
agreed to. Bill 2010
The Senate divided. [12:26] Second Reading
(The Deputy PresideditSenator Parry) Debate resumed on the motion:
I\'T‘yes ------------------- 327 That these bills be now read a second time.
Mc;'ja;'i't;, ''''''''''''''''''''''''''''''' 35 Senator BRANDIS (Queensland

Deputy Leader of the Opposition in the
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Senatg (12:30: With at most an hour and Brennan inquiry by the coalitiédnby me as
20 minutes before the guillotine imposed bythe coalitiors spokesman. In our submission
the government fallsye are now to proceed to the Brennan inquiry, we had this to say.
to consider the most important piece oHaving explained the many reasons why we
human rights legislation before thisconsidered a bill of rights was an inapprop
parliament in 25 years. The Human Rightsiate vehicle to advance human rights in
(Parliamentary Scrutiny) Bill 2010 is the Australia, because it would relocate decision
most important human rights bill to bemaking flom elected members of parliament
considered by the parliament sinparliaz to unelected judges, we proposed an
ment passed the Human Rights and Equalternative model that would locate human
Opportunity Commission Act 1986. It tells rights scrutiny at the heart of the legislative
you everything you need to know about therocess. We saithis:
government's lack of seriousness abow the Opposition recommends that expanded
human rights that this bill will not get a pParliamentary scrutiny of legaion from a
proper parliamentary debate. human rights point of view is a better alternative.
This bill is tre ultimate outcome of the TNe option we propose has the advantage of

o . locating greater emphasis on human rights at the
groc())CSess rllr."tr']atle% b%/ thtﬁ Att’\cl)rr;@erllelr:'ell "N heart of the political system itself, while it is free
. which 1€ . 0 the Nationa uman ot ihe potentially undemocratic consequenoés
Rights Consultation, conducted by Fathepiacing unprecedented power to resolve

Frank Brennan. | have with me a copy of thessentially political questions in the hands of the
Brennan report, which was published inudiciary.

September 2009. It is avoluminous The core provisions of this bill adopt that
document running to more than 600 page§yea. But unfortunately, because the bill
including the appendices. After 10 months Ofyerreaches by defining human rights in
work, ~more than 35,000 individual ormgs pased not on Auatian practice but on

submissions by the people of Australia anghiernational instruments which are not part
66 community roundtables conducted at 5&¢ aAystralian domestic law, we could not
different locations, many of them in regal  spnort the bill in its existing form, and

and remote Australia, and attended by 5,55¢erefore we offer amendments, to which |
different people, we get an hour and 2Qui| return in a moment.

minutes to consider the matter. No Labor Before | do. let me iust sav this. Fas in
Party or Greens senator will ever be able tﬂqe Liberal Pért theJ rote?:/tion .of human
say,withqut lying to us, that th_ey care abOUtrights is core bl)J/'sinessp It is why we were
human rights, after the way in velil they ftormed. It is why we come to parliament

have treated with utter contempt the mos .
every day. It is who we are. We are people

?mportant piece of human rights IE}giSI"jltiondedicated to the promotion and advancement
In'a quarter Of a century. of the rights and freedoms of individl men
‘The coalition proposes amendments Qg women. It was the philosophy espoused
this bill, to which | will refer in a moment. If by our great founder, Sir Robert Menzies, in
those amendments were to be accepted, W ‘TheForgotten Peopldroadcasts in 1942
would sipport the bill, because the coregng 1943, particularly when he spoke about
provision of the bill, the creation of athe four freedoms, following President
parliamentary human rights committee tQzqosevelt's identification of the It was the

scrutinise legislation from a human rightssentiment which inspired the foundation
point of view, was an idea proposed to the
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document of the Liberal Party, our firstrespect for the rights and freedom and
federal platform, in 1944 and which inspireddignity of every individual man and woman.
the document entitletVe believewhich set So we are the human rights party.

out the core values of the Liberal Party. It | pejieve the greatest intelleaifailure of
was the belief that inspide Sir Robert my side of politics in the 20th century was to
Menzies whern 1954hesaid: cede the language of human rights to parties
We believe in the individual, in his freedom, inof the Left, because parties of thedt do not
his ambition, in his dignity. If he becomespelieve ind they are not inspired by a
submerged in the mass, and loses his personghjlosophy based on concern for the rights of
significance, we have tyranny. individual men and women. They are
And it was the belief that inspired Sir Rsb inspired by sectional philosophies. They are
Menzies when, inthe last major public inspired by a class based view of society.
speech, to the Liberal Party Federal Councithey are inspired by a view that the interests
in 1964, in which he addressed broagf the collective prevail over the rights of the
philosophical themes, reaid: individual. We in the Liberal Party are
As the etymology of our name ‘“Liberal" inspired by a blief that the rights and
indicates, we have stood for freedom. We havfreedoms of the individual prevail, that
realised thaten and women are not just ciphersyherever possible they ought to be
in a calculation é maximised. Wherever possible, legislation
é é é and government ought not to interfere with
We have learned that the right answer is to set ttbem. That is the core philosophical
individual free, to aim at equality of opportunity, difference between us on the &fal side of
to protect the individual against oppression, tdthe chamber and those on the Labor side of
create a society in which rights and dut@® the chamber and their affiliated parties of the
recognized and made effective. Left.

If you go to the Liberal Party's website today That was an insight that was shared by

you will see in a statement of its beliefs tha];nany writers in the 20th century. Nobody
same sentiment. The opening words of that,, “it better, by the way, than the great
mission statement are these: 'We believe i@eorge Orwell, who savhat the rhetoric of
the |naI|'enabIe rights and freedoms alf 0 | oft in talking about human rights was
peoples. denied by the redli of their political
So that is who we are. That is why wepractice; thatthe spirit of authoritarianism,
come to parliament. If we were to take thenmot the concern for the freedom of individual
at face value, our Labor Party friends wouldnen and women, was what ultimately
probably say, 'We believe in a fair Australiainspired the sealled pogressive parties of
That is what inspires us.' If we were to takehe Left.
them at face value, ouGreens colleagues
would probably say, 'We got into politics

because we wanted to protect theygyisions of this bill were actually the
environment." Our National Party f”endsproduct of our minds, we want to support
would tell us, justly, that what inspires theMy,is ||, If the opposition's amendments are
is to protect the interests of people who Iivey e  carried. &  will support  it.

in regional and rural Ausdlia. But for us Unfortunately 'Ehe way in which the

Liberals, why we are involved in politics is goyemment has drafted the bill makes it
because we want to build a society based on

Given our intellectual lineage, given our
roud tradition, given that the core
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impossible for us to support it in its current So we offer an amendment to replace the
form. There is one particular vice in thisdefinition of human rights in the bill with
billd | know my friend Senator Michaelia this definition:

Cash is going to have a littlet more to say Human rights means the personal rights and
about this topic in her contribution to thisliberties which exist under (a) théustralian
debaté and that is in the definition of Constitution, (b) acts of the parliaments of the
human rights in clause 3 of the bill. In theCommonwealth, states and territories, (c) the

current clause 3 of the bill, human rights aréommon law, and (d) relevant international
defined in these words: instruments to which Australia is a party and

. ) which have domestic application by Australian
human rights means the rights and fré@ems PP y

recognised or declared in the following__ . .
international instrumends Therefore it recognises every source of

and then there are seven international treati%"nan.rIghtS that Is recognised by the law of
listed. ustralia, by Iaws_ that .have either been
] N passed through this parliament or the state
In most cases, we in the opposition haveng territorial parliaments, or are recognised
no difficulty with the provisions of, for in an admittedly piecemeal fashion in the
example, the International Covenant on C'V'bonsitution, or which form part of the
and Political Rights or the Convention on thggmmon law, or which have their source in
Elimination of All Forms of Discrimination jnternational instruments which have been
against Women. We support them, but ther@iven force and effect in Australia by a
are elements of those treaties that are not p@jtcision of this parliamenwhy would you
of Australian domestic law. We find it ot go that? Why would you, if you were
beyond absurd that a government wagtio  serious abou constructing effective and
instate a human rights standard for AUStra“ﬁemocraticaIly validated human rights
would have no regard to existing Australianggjsiation, ignore the entirety of Australian
law ~and the human rights protection§aw from the Constitution down and
contained in Australian law, and base ithcorporate by reference a variety of
entire adumbration of human rights standardgternational instruments, most of which do
on international instruments whichreanot 5t have force and effeirt Australian law?
part of Australian law. Not only that, but also Let me finally sav a word about the
for a more technical legal reason, we have a y say

. ; ommon law as a source of human rights. |
deep concermn about it because if thes%an do no better than refer the Senate to the

instruments were to be the basis of this very nderful Bruce McPherson lecture given
important piece of human rights Ieglslatlonby the former Chief Justice of New South

then, following a line of athorities in the Wales. Justice Spigelman. aettuniversit
High Court commencing with the infamousof Quéensland onplgO March 2008 caIIed¥The
Teoh case, it is entirely possible that Wes ommon Law Bill of Rights', in which His

could see a result in which these 'merHonour, a man of Labor Party background

national instruments are incorporated int%ut one of Australia’s most eminent iurists
Australian law by the back door without any J !

parliamentary deliberation ro scrutiny made the case why so many of the rights that

whatsoever. That would be an extremel)zvsm;rggy ltgv(\j/ay V%e tc\)/vobuel dde'QLn t‘ﬁik
radical change to our law. ) y y J

Australian constitutional, statutory and
common law and decide to identify and
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define human rights exclusively by In closing, we urge those opposite who
international instruments? We will bepiously® and, | am bound to concede, in
moving an amendment to correct that grossome cases with sincertyclaim to be
error. supporters ahchampions of human rights to
We will also bemoving an amendment to S€e the wisdom of our amendments, not to
remove from the bill the provision thatUse this bill as in effect a trojan horse for an
requires ministers to publish with legislationunlegislated, undemocratic bill of rights by
a statement of compatibility so as to in effecflefault. Embrace the core principle of the
certify that the bill is compatible with humanbilld that is, to locate the scrutiny of
rights standards. Since the core work of thigisléion from a human rights point of view
billd that is, part 2, which establishes 28t the heart of the parliamentary prodess
parliamentary human rights committees and by o] dqlng elevate this parllament's
to give the parliament the task of deciding@Pacity to give effect to human rights
for itself whether legislation is human rightsStandards governed not by what other
compliant and, to the extent to which ther&ountries say but by what we, through our
may be a departure, whether that depaitire democratlc proesses, ha_lve recognised as the
in the circumstances justifiable or excusablevarious sources of the rights we undoubtedly
why would you allow the executive govern €njoy.
ment the power to certify? Our concern is Senator HANSONYOUNG (South
that by allowing the executive governmentAustralig (12:49:. The Australian Greens
through the minister, the power to certifyare committed to Australia fully discharging
that an individual piece of legislati is its international human rights obligations at
human rights compatible, you actually defeahome ad abroad. This means greater
the very purpose of the bill, the very purposénternational respect for and protection of
of the idea put to the Brennan committee ohuman rights and a stronger international
behalf of the opposition by mysetb locate machinery for the protection of human
at the heart of the legislatiyrocess human rights, such as the United Nations Human
rights compliance. Rights Council and the United Nations treaty

As we know, when parliamentary hearingg?0dies. The HumarRights (Parliamentary
are held it is very commonplace for publicScrutiny) Bill 2010 and the Human Rights
servants from the relevant departments tgParliamentary — Scrutiny) (Consequential
appear as the last witnesses before a heariRgoVvisions) Bill 2010 are a welcome first
so that, if the department has views on thesd€p towards human rights protection, but |
issues, in the ordinary course of evehtsse Must also point out that it is disappointing
views will be heard anyway. To allow thethat the governmenhas fallen short of
minister this in effect bootstrap power toMeeting community expectations by failing
selfcertify human rights compliance 0 introduce a human rights act.
relocates the power, or at least shares the After months and months of consultation
power, between the legislatism and the in relation to this issue, it was very clear that
executive arm of government. It should liethe majority of community feedback was
exclusively within the province of the indeed in support of a humanhig act. This
legislativebranch of governmertb conduct was an opportunity to extend to all
this inquiry and make these determinations. Australians meaningful and practical

protection. Unfortunately it has been missed
by this piece of legislation; it is a missed

CHAMBER



Friday, 25 November 2011 SENATE 9665

opportunity. Australia is the only WesternLabour Organisation, to which Australia is a
democracy that does not guaranteee thparty; and the UN Declaration on the
consideration of our human rights by theElimination of Intderance and of Discrim
government, the parliament or the courténation Based on Religion and Belief. The
through an effective federal constitution ofUN Declaration on the Rights of Indigenous
statutory mechanism such as a human righBeoples is not included in this bill's list, nor
act. are the International Convention on the
More often than not, human rights are”rotection of the Rights of All Migrant
inextricably linked to human dignity. Ithe Workers and Membersf Their Families, the
cases of refugees and their families, thositernational Convention for the F_’rotectlon
experiencing mental illness and other healtQf All Persons from Enforced Disappear
issues, the aged or Indigenous peoples, thedBce, which is not yet in force but something
fights cannot be removed from their basi®veé are looking at, the optional protocol to
human dignity. The implementation of athe convention against tortl&mhe list goes
human rights act would substantiallyOn- These arall conventions and treaties
enhance our democracy and grant marr?/h'_Ch have not been picked up by this
Australians the human dignity expected irfegislation, and that is a mistake.
our liberal democracy. We note that the | am particularlyconcerned, as many of
government has committed to reviewing you would not be surprised to hear, that the
Australia’shuman rights framework in 2014. Convention Relating to the Status of
We urge that the terms of reference of thiRefugees has been deliberatédjt out of
review indude consideration of a humanthis list. It seems ludicrous, at a time when
rights act. legislationin relation to people smugglers,
Senator Brandis has just spoken about tRSylum seekers or the idea of dumping
coalition's concerns in relation to thevulnerable peopleffshoré out of sight, out
definition of human rights outlined in clause®f mindd is coming before this place on a
3(1) of this bill. The Greens too have seriou$egular basis, that this legation will not
concerns in relation to how restrictivhis €nable these issues to be considered through
definition is. It is unnecessarily narrowhe Our  obligations — under the refugee
definition is restrictive, with rights being convention. When the purpose of the
clearly limited to only those in the sevenProposed joint committee is to assess the
international instruments listed. This is ahuman rights compatibility of legislation
mistake. The definition should be morebefore it, excluding key internationalhts
encompassing than the minimumligations from its scope is not only inappropriate but
set out by our international commitments. I@ISO inconsistent with basic human rights

should take into consideratithe purpose of Principles. Expanding the list to include
these protections. human rights treaties to which Australia is
. Lo ._already a signatory would allow for
Submissions to the inquiry into this . .

L . . consideration of a broader range of human
legislation pointed out that there are multiple

other international sources of rights whichrlghts issues when developing legislation.

included for example, but not limited to, the Majority committee report with regard to the
Convention Relating to the Status ofdefinition of human rights. I spoke at various

Refugees; conventions of the InternationaPenate hearings in relation to this and my
report into this bill stands as acoed. Given
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the broad dissatisfaction with the definitionin the absence of a federal human rights act,
amongst submissions, we do not believe thiese limitations should be provided to the
definition is an appropriate initial referencejoint committee as guidance for their
point. It is truly ironic that two years after deliberations and reports.
this legislation was flagged the political |+ s desirable for the Australian
climate is such @t we have a governmentparjiamentary joint committee to have
currently attempting to dismiss Ourpowers comparable to the KUHouse of
obligations under protocols and conventiongords and House of Commons Joint
such as the refugee convention. While theommitteeon Human Rights. These include,
Greens recognise that the passage of thigt are not limited to, the power to initiate
legislation is extremely important and will inquiries into issues raised in findings of
therefore not be oppognt, we remain very ynited Nations treaty bodies and special
concerned that the Convention Relating t®rocedures of the UN Human Rights
the Status of Refugees and the Conventiofoungl, such as reports of special
on the Rights of the Child are not explicitly rapporteurs, working groups and findings
listed. under the universal periodic review process.
The role of this bill is to give some If all this committeeis going to do is look at
direction to the parliamentary joint legislation that the government deems
committe® a broad marate. In order for appropriate then it is missing a big part of the
the proposed committee to be effective, theole thatit could be playing. In the absence
bill should provide some guidance in respeabdf this government's commitment to intro
of nonabsolute or derogable human rightsducing a human rights act, at least giving the
The Greens agree with the recommendatiocommitteean ability to expand its role is
of the National Human Rights Consultationsomething that many of those who submitted
report that the samentitations with regard to this long review and consultation pess
to derogable rights set out in the Victorianwould be happy to see taken on board.
and ACT human rights statutes should apply | am pleased that the Attorn&eneral
federally. Section 7(2) of the Charter ofhas agreed to consider, as part of the 2014
Human Rights and Responsibilities Act 200Geview, the ability to grant additional powers
In Victoria states: of inquiry to the parliamentary joint
A human right may be subject under lawyoto  committee. My point is that this could have
such reasonable limits as can be demonstrabiyeen included in the bill before us today.
justified in a'free and 'democratic society baseql Olhquiring into and reporting on any matter
human dignity, equality and freedom, and takingg|ating to human rights referred by either
into account all relevant factors includihg house of parliament and inquiring into and

(@) the nature of the right; and reporting on any matter relating to human
(b)the importance of thepurpose of the rights that it sees fit is something this
limitation; and committee should be doing. Let's not just see

(c) the nature and extent of the limitation; and  this committeeas a rubber stamp for the
(d) the relationship between the limitation and itsgovernmentof the day. It will not achieve
purpose; and the objective of human rights being
(e) any less restrictive means reasonably availableéonsidered by our parliameint deciding and
to achieve the purpose that the limitation seeks tdeliberating on the legislation that comes
achieve before it.
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The effectiveness of the statements oRights, came before the Senate Legal and
compatibility will rely on their form and Constitutional Affais Legislation
their timeliness. The Australian GreensCommittee, which | chair. | will very briefly
understand and welcome the Attorneycover the background to and the two main
General's commitment to ensuring that alissues in this legislation.
statements of compatibility are laid on the As Sepator Brandis outlined, this
table around the same time as the BMe |ggjslation arises out of the work of the

understand the statements of compatibilitrennan committee, chaired by Father Frank
would have the same weight in statutorysrennan AO. That committee looked at
interpretation as that currently granted tQquestions such as whether or not we should
explanatory memoranda and will providehaye a human rights act or a human rights
guidance to the judiciary about thecharter in this country and how we should
parliament's intet. These statements shouldyeal with legislatiod how we should go
be drafted to a minimum standard to ensurgnout assessing whether it does or does not
they are effective. The Greens welcome thgomply with ourhuman rights obligations.
Attorney-General's response to some of thehe Brennan committee undertook extensive
recommendations  from the = committeeconsyltations right around this country. They
process. | would also of course like to heayere tasked with seeking the views of
the minister, or t& minister representing the Aystralians on three key questions: which
minister, in summing up the second readingyman rights should be protected and
debate, confirm the commitments that havgromoted, whether thoseutman rights are
been made. While we believe that thls bil urrently sufficiently protected and how we
does not go far enough, we recognise thgjght better protect those human rights.

importgnce of . finally implementing To cut a long story short, the committee
Ieg[slatlon foIIovymg - Iongawalted presented their report to the government in
national consultation on human rights. 2009 and made 31 recommendations. There
The consultation panel received thousandgere three main things the committee said
and thousands of submissions and thgnould be done. The first was that there
majority expressed the belief that Australisshguld be a federal human rights act based
should have a human rights act. Thign the dialogue model. The second was that
legislation goes nowhere near developang |ggislation should be accompanied by
initiating a human rights act. The work is notstatements of compatibility with Australia's
yet done and, | would argue, this is just on@yman rights obligations. The third was that
very small step. | urge the government not tg joint committee on human rights should be

think that they can tick this off their list and estaplished to review all bills and legislative
move on. At the next federal election, itinstruments.

would be wonderful to ee more than just

. . What we have before us is not a human
one party go to the electorate with a pollc¥ights act. However, this legislation
for a human rights act. ' ’

. implements the other two main recom
Senator CROSSIN (Northern Territory  mendationd the introduction of statements

(13:0D: The Human Rights (Parliamentarysf compatibility for bills and legislative

Scrutiny) Bill 2010 and the Human Rightsinstruments and the establishment of a new

(Parliamentary ~ Scrutiny)  (Consequentiajoint parliamentary committee. A fourth leg
PI’OVISIOHS) Bill 2010, Wh|Ch eStab“Sh theof the Brennan committee's recom

Parliamentary Joint Committee on Human
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mendations was that the functions of théhe definition of human righdsessentially
Human Rights Commission should beself-assess whethet is achieving what this
expanded to include the examination of billdegislation sets out to achieve. | do not think
at the request of the proposed jointhis legislation sets in stone what this
committee on human righ That is not committee should do for ever and a day. It is
included in the legislation before us todayfo be a new committee. We are going into
but | think it will become part of the new uncharted waters. We are stepping outside
committee's mandate to pursue that issue. the scrutinyof bills and making the terms of
This will be a new joint parliamentary reference a lot broader. | think that this

committee. No doubt it will take some timeCommittee should be able &and will,

to find its feet. During te inquiry there was hopefully, if it is performing effectively

a lot of discussion about, and in ourundertake what is, in effect, an action
recommendations we have examined a ranggs€arch project on itself. It should
of issues relating to, whether or not thiontinually seHasess and modify and
committee should operate like the SenaténProve whatitis doing.

Standing Committee for the Scrutiny of There are two contentious issues here, as
Bills. Should it have matters refed to it or alluded to by Senator Brandis. | think that
should it be able to itself determine what itSenator Brandis personally does not want to
looks at? Should it just be restricted togo anywhere near a legislative instrument for
legislation that comes before it? Should ibhuman rights in this country ankat perhaps
have the ability to write to the minister andhis personal judgment has clouded the view
seek clarification or should it just look atof the opposition.There are two essential
legislation and compile a statement of areas of disagreement that we are dealing
compatibility and that is it? Should it reportwith today. One is that this legislation covers
to both houses of parliament or to only oneseven core United Nations human rights
house of parliament or should it report onlytreaties. There was a lot afebate in the
to the minister? All of those issues werecommittee about whether it should be seven,
discussed by the Senate committee. For thogénether it should more than seven, as
people who a interested, the committee'sSenator HanselWoung proposed, or whether
consideration of those issues is summarisdtishould be none at all. | have a lot of time
in the committee's report, magnificently putfor former senator Barney Cooney and
together by the secretariat. former senator Michael Tate, whoawe

My committee has made a number ofvidence before our committee. Former
recommendations about the way it believe§enator Barney Cooney was of the view that
the new joint parliamentary canittee the committee should have a wide ambit like
should Operate. We do not see those recoﬁhe Scrutiny of Bills Committee, which looks
mendations reflected in this legislationat reversal of the onus of proof, a Henry VIIl
because | think that would be too binding orflause, retrospectivity. Those arery black
the new committee. | think the new humarnd white issues, but he still had the view
rights committee has to get itself establishedhat you instinctively know what a breach of
work out exactly how it is goingp operate, human rights is and that _perhaps senators and
work out exactly what its role is and start tghembers on that committee should have no
do the work. What we have suggested is th@arameters, no paradigm, and should
the committee should, after 12 months, havistinctively know whether or ndegislation
a look at how it is going and have a look atS right. He had the view that the Scrutiny of
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Bills Committee has much more superioritynot the end of the discussion and debate. |
and much more leniency than what wa$ope we can move towards at least having a
being prescribed for this committee. | thinkcharter of human rights in this country. But |
people would find his and former senatolam afraid that, unless we see sarhange of
Michael Tate's comments, whidre in the attitude in the opposition, any charter we
Hansard interesting to read. establish may well be wound back, as we see
The other key issue is the definition ofthe Liberals in coalition in Victoria are trying
human rights, whether it is too prescriptive {0 d0 in that state at this time.
whether limiting this committee to the seven | urge people to have a look at this report
core treaties disregards the instincts ofnd the recommendations of ourerfte
members of parliament about what is ircommittee, if they are interested in this
breach of a human right and whether thelialogue. From my point of view | think this
proposed committee should combine withis a good place to start and | commend these
the Scrutiny of Bills Committee or remaintwo pieces of legislation to the parliament.
separate. Essentially, the question is: what senator CASH (Western Australip
will this new Parliamentary Joint Committee(13:11): | too rise to speak on thduman
on Human Rights actually do? Rights (Parliamentary Scrutiny) Bill 2010
The Legal and Conttional Affairs and the Human Rights (Parliamentary
Legislation Committee's view was that weScrutiny) (Consequential Provisions) Bill
welcomed the establishment of this2010. | will commence my remarks on these
committee, that it will provide a platform for two pieces of legislation by confirming what
Australian human rights discourse and thatny colleague Senator Brandis has stated to
at the end of the day, it should providethis chamber. The Liberal Party is the party
statements of compatibility. Al said, my of human rights in Australia. We are the only
committee was of the view that, because thigolitical party represented in the Senate
is a new parliamentary committee, it shouldvhich was formed for the very purpose of
have the flexibility to develop and matureprotecting the rights and freedoms of
over the months and years and over thmdividuals in this country. No other padial
course of its review of legislation. We cameparty in this place can lay claim to that
to the view that those savdreaties were at premise. In that regard, the Liberal Party has
least a way to start. stated on the record that it agrees with the

While the establishment of this committeePrincipal purpose of the legislation that is
is not a charter or a human rights act, it i§urrently before this chamber, which is to
recognition of some of the issues andréate a parliamentary humaights com
concerns that were raised during thdnittee. Indeed, much to the chagrin of the
dialogue. | fully understand that this mattef-@oor Party, the proposal for such a
has ben a source of comprehensive debat@rliamentary committee was the oppo
in this country and that it polarises peopleSition's principal recommendation, as set out
Do we have a human rights act or do we judly Shadow Attorneyseneral Senator George
set up a parliamentary committee or, semeBrandis, to the National Human Rights
where in between, do we have a charteréonsultation which considered whether or
This government has taken the view that 8Ot Australia should have a bill of rights.
joint committee of this parliament will be However, the legislation in its current
established in the first instance. | hope that iform is completely unacceptable. We say
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that it is unacceptable because it containdomestic statutes in this country and the
inappropriate  material  which  would common law in Australia are not only the
introduce intahe consideration of Australian true repositories of human rights in this
domestic law a variety of internationalcountry but also the rights routinely enforced
instruments which the Australian parliamenby our courts.

has itself not enacted. For the benefit of |t js jmportant that we understand the

those people who are listening to tOday'_%ackground of the billsve are currently
broadcast, the Labor Party proposes by thigepating. It is Labor Party policy, and it has
legislation to define your human rights as amyeen confirmed yet again by Senator
individual Australian as the rights andHansonYoung in her speech to this
freedoms recognised or declared by seveggisiation that it is also the Greens' policy,
core United Nations human rights treatiego introduce a bill of rights in Australia. Both
which, | reiterate, are not part of Australian ghor and the Greens @ia this is the best
domestic law and have not been enacted Ay to recognise and protect the human
such bythe Australian parliament. rights and freedoms enjoyed by all

For the benefit of those listening in, theséAustralians. Senators will recall that in 2007
are the treaties by which the Australiarthe Labor Party committed to undertake
Labor Party says your human rights shoulghublic consultation on the issue as a
be defined: the International Convention orprecursor to introducing a bill of fds.
the Elimination of All Forms of Racial Whilst this Labor Party policy was
Discrimination, he International Covenant confirmed by the current Attorneggeneral
on Civil and Political Rights, the in his speech on 3 October 2008, he changed
International Covenant on Economic, Sociathe policy direction and gave the impression
and Cultural Rights, the Convention on thehat he was watering it down by stating that
Elimination of All Forms of Discrimination this public consultation would focus dmut
against Women, the Convention againshot be limited to a statutory charter of human
Torture and Other Cruel, Ioiman or rights.

Degrading Treatment or Punishment, the The reason for this change in the policy
Convention on the Rights of the Child andjrection of the Australian Labor Party and

the Convention on the Rights of Persons withhe impression of watering down the policy

the principal measure of this bill reflects thea; p juminaries making it lear that a

adoption of coalition polig, the coalition statutory bill of rights was a potential recipe
does not accept the definition of humanor disaster and would weaken rather than
rights in terms of the seven internationaktrengthen human rights in Australia. | refer
instruments and the possible introduction by, particular to the former Premier of New
the back door of those instruments intasgyth Wales the Hon. Bob Carr, who as long
Aust(alian domestic Iavy withc_Jut the Properaggo as 2001 10 years god published an
scrutiny of the Australian grliament. The garticle in the winter 2001 issue Bblicy, the
government's proposed definition of humangyral of the Centre of Independent Studies,
rights, in relying upon international setting out his reasons for opposing a bill of
instruments as a source of human rights |aVVights. In 2008 Mr Carr was again out in the
overlooks completey as my colleague pyplic domain warning the Labor Party of
Senator George Brandis puts so eloquéntly the folly of a statutory bill of rights or a
the fact that the Australian Constiin, charter of rights. Senators will also recall
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that then New South Wales Labor Attorneysubject of considerable political, academic
General JohrHatzistergosvas vocal in his and community debate for a number of
opposition to a bill of rights or a charter ofyears. There are strongly held views on both
rights, and was quoted in th&ydney sides ofthe debate and no consensus has
Morning Herald in 2007 under the bannerappeared despite a widanging debate over
headline 'AttorneyGeneral rejects charter ofa very long period. | have indicated the
rights for NSW'. views of two Labor luminaries who are
It is litle wonder that the Australian OPPOSed to a bill of rights being enshrined in
Attorney-General, Mr McClelland, announ l€gislation, and there are many more exam
ced on 21 April 2010 that the AustralianPles of praninent academics, politicians and
government would not introduce a chaér community leaders who oppose the move.
rights or a human rights act in the immediaté&iven that the codification in legislation will
term. However, it is important to recognisghave the effect of modifying our cen
that the words 'in the immediate term' arétitutional rights in the area of human rights,
and always will be Labor Party code for: 'welhe Australian community expects and has
can't achieve a statutory bill of rights at théhe rightto expect that there be an alignment
moment, so we will make s® incremental ©n the issues between the political parties.
progress by establishing a parliamentaryhis has not occurred, and it would be
joint committee on human rights. We will divisive to impose such a significant change
also incorporate our own Labor definitonsOn the  Australian  community ~ without
on specific terms such as the meaning dfolitical alignment on the issue. A statutory
human rights, notwithstanding that ourbill of rights will require the identification
proposed definition of human rights@nd codification of our existing rights in
completely ignores the human rights thafegdislative form. Such codification  will
Australians currently enjoy under ouridentify those rights to which we are
domestic law. And then, having incorporatedPresently entitled, but reducing them to
our own Labor definitions, we will tell the legislative form will likely have a limiting
opposition that we are adopting theireffect @ the application of those particular
preferred policy option and we will not befghts.
pursuinga statutory bill of rights.' There are many other facets of the
As senators will know, the Liberal Party@rgument to have or not to have a statutory
has been opposed to a statutory bill of right8ill of rights but, given the limited time
or a charter of rights for years. Again, theAvailable to me, itis sufficient to say that the
reasoning for our opposition can be found if-beral Party, like so many in this ootry,
the submission by the federal opposition t@PPOSEs such a proposition. In respect of the
the National Human Rights Consultation in€gislation before the Senate, the opposition
June 2009, which was authored by th&osition is clear. We have said to the
shadow AttorneyGeneral, Senator Georgegovernment that, given that we are opposed
Brandis SC. Senator Brandis, as our shadol & statutory bill of rights or a charter of
Attorney-General, has spoken, and has alsBghts, we are willing to aep® and it is
published a number of informative articlesndeed our policy, as so eloquently stated by
on the foly of a statutory bill of rights. Senator Brandis, that we will accépthe

The debate to have or not to have a bill o?“”er.“ parlamentary com_m_i'gtee{owever,
we will not accept the definition of 'human

rights enshrined in legislation has been thﬁghts' as proposed by the Labor Party. We
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have made it very cleardhwe do not accept has been so eloquently put by Senator
the definition as drafted in part 1 and we willBrandis, have not been the subject of robust
seek to amend the bill in committee todebate in this parliament.

overcome these objections. In respect of part | ould further arge that if this bill is

3 of the bill, we will seek to delete it from 5greed to in its present form it will require
the bill. If the government rejects ourfyture legislation and instruments to be
amendments, we Wi be opposing the grafted having regard to the provisions of the
legislation in its present form. seven UN treaties, as set out in clause 3, and
In the event that the bill does fail tofurther require the committee to ensure that
achieve majority support before the Senate,future Australian legislation is aligned with
would argue that the Senate in any respect ke policy objectives and the provisions of
still able to consider the issue of legislatiorthose seven UN treaties. The intentional
and instruments adheririg human rights by combining and fusing of UN treaties with
relying on the terms of reference of theAustralian domestic law is sure to be fertile
Senate Standing Committee for the Scrutinground for preactive human rights lawyers
of Bills. It should be obvious to senators thatvho will seek to exploit any gaps in the
the terms of reference of the Senate Standirexpanded area of human rights law which
Committee for the Scrutiny of Bills provide awill undoubtedly occur as UN treaties and
considerablywider scope of powers than theAustralian domestic law are combined into
proposed powers of the Human Rightsone.
Subcommittee of the Joint Standing Gom  perhaps we will even see future appeals
mittee on Foreign Affairs, Defence andagainst ministerial decisions referred to a UN
Trade. | would argue that the scope of thq,gicial body rather than the Australian High
terms of reference of the Senate Standinggyrt. | say that because many in this place
Committee for the Scrutynof Bills as they il remember when the United Kingdom
apply to the issue of human rights enable th&greed to join the European Economic
committee to traverse far wider consideraCOmmunity_ It did so for what it believed
tions than the proposed definition of humaRyere justifiable economic reasons. However,
rights in clause 3 of the current bill. later, to the chagrin and alarm of some
| would argue that the proposed definitionunsuspecting lawnakers in the UK, they
of human rights in clase 3 directs the work found out membership of the European
of the Human Rights Subcommittee to dJnion brought with it a requirement to
number of specific international instrumentsaccept the supremacy of European law where
and fails to recognise that the source anthere was a conflict between the laws of the
substance of human rights law in Australianember states drthe European Union laws.
includes the Constitution, federal and stat&he issue of potential supremacy of UN
statute law, and thcommon law emanating treaties over domestic law and the potential
from decisions of Australian courts. | wouldfor appeals to be made to a foreign judicial
also suggest that the policy intent behind thauthority is an area of law which should be
current bill is based on a conscious decisioaf concern to all lawnakers in Australia.
by the LaboiGreens alliance to elevate UN t js also irteresting to note that Labor

treaties to the same status as Australiagenators on the Senate Legal and
domestic ws, notwithstanding the fact thatconstitutional Affairs Legislation Committee

UN treaties are not the legislated law of anyppeared to recognise that the definition of
parliament of Australia and in most cases, as
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human rights contained in the bill was sareat countryNo other party in this place
encompassing in its application and scopean lay claim to that.

that they are leangntowards a review of the  The pill as it is currently drafted will not
bill after a mere 12 months in operationennance the human rights of Australians. In
They also understand that there are flaws iyct the bill overlooks the fact that the
relation to the way clause 3 of the bill isconstitution that Australians hold so dear,
currently drafted. Those laws can only bgjomestic statutes and common lave not
amended by adopting the coalition'synly the true repositories of human rights in
amendments in relatoto the definition of s country but also the rights that are
human rights. routinely enforced by Australian courts.

The other area of concern for the coalitioHuman rights in Australia should not be
is part 3, which deals with statements ofmeasured in terms of international
compatibility. Part 3 of the bill requires instruments being a source of human rights
statements of compatibility to accompanyaw, particularly when those international
proposed legislation. The coalition does noinstruments have not been the source of
seethe need for statements of compatibilityrobust debate in this parliament. For the
Their standing would be, at best, that of ameasons | have stated, if the coalition's
explanatory memorandum or a secondgreements are not accepted we will not be
reading speech. There is also a risk that supporting the bill(Time expired)

declaration of compatibility, or incompati  senator PRATT (Western Australip
bility, by the minister might be regarded ag13:39: | am pleased to speak on the
conclusive when, in fact, it is merely the jyman Rights (Parliamentary Scrutiny) Bil
expression of the opinion of the executive)10 and related bill. The legislation is about
government. The whole point of enhancing, forum for greater parliamentary scrutiny of
the parliament's ability to scrutinise thenyman rights and will establish a committee
human rights impact of legislation is tOthat wil enable the early and ongoing
empower the parliament rather than th@onsideration of human rights issues in
executie; it is the opinion of the parliament, hojicy and legislative development.

not the executive, that matters in deciding The Labor government takes very
whether legislation is - human rlghtsseriously its obligation to human rights

compliant. It would also be more appropriatg u., “ihis nation. On 21 April 2010, we
for the committee to inform itself of the

. X launched Australia's Human  Rights
opinion of the executive government than tcf:ramework and outlined many actions the
creae a procedure in which, in effect, the .

overnment will take to protect and advance

executive certifies a statute for complianc uman riahts. Personally. | support a human
with human rights obligations and thereby. gnis. Y, 1 Supp :

. . ._’rights charter and | hope this is something
preempts the deliberations of the parlia

mentary committee itself we can look to in the future. While the
y ) ) ' ) framework does not include a human rights
is the party ohuman rights in Australia. We joint committee is a very significant step

Senate, as Senator Brandis has alreagiynts in our nation.

stated, which was _formed for the very The human rights framework is based on
purpose of protecting the rights and

freedoms of individual Australians in thisﬁve key  principles:  reaffirming  a
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commitment to Australia's humamights terms of access to international human rights
obligations; the significance of human rightanstruments and debating human rights as
education so that people can access theapposed to just relying on the common law
human rights; enhancing Australia'sand law, is a great step forward.

domestic and international engagement on |5 addition to this important role of

human rights issues; improving human rightgxamining legislation, the Human Rights
protections, including greater parlian@y sypcommitee of the Joint Standing
scrutiny; and achieving greater respect fofommittee on Foreign Affairs, Defence and
human rights  principles  within  the Trade will advance participatory democracy
community. through its ability to canvass public views
Australians have a proud record on humaand establish a dialogue between citizens and
rightsd but it is a record that can and musimembers of the committee on important
be improved. We should recognise that ndduman rights gusions. | have been very
all people have the full enjoymemtf the pleased to participate in this through the
human rights that should be afforded taloint Standing Committee on Treaties, and |
them. To advance human rights both herdo think we can look to the work of that
and abroad Australia is committed to acommittee when considering how we might
human rights framework. While the humarnlike our human rights parliamentary
rights of Australians are in part protected byommitteeto work. The comiittee will work
the three principal sources of our @wur with reference to the rights and freedoms
Constitution, the common law and therecognised or declared in seven core United
statutes of both Commonwealth and statdlations human rights treaties as they apply
parliamentd Mr Nicholas Cowdery AM, to Australia, and the new framework will
QC of the Law Council of Australia says:  require all bills to have a ministerial
Australia is the only Western democracy withousStatement of human rights cpatibility to
an effective federal constitutional statutory mechensure they comply with our international
anism to provide comprehensive parliamentaryobligations. The committee will also be able
scrutiny of new and existing laws for complianceto examine existing legislation and conduct
with human rights. The mechanisms proposed iroad inquiries into matters relating to
these bills are, in our sub_mission, an importanfuman rights as referred to it by the
step towards addressing this gap. Attorney-General. To my mind, boadly
Similarly, the Australian Human RMs speaking, meeting human rights standards is
Commission submitted that, in its view, thenot only an important moral imperative but a
new joint committee 'will form an important material one too. For many people in our
mechanism at the parliamentary level ttation failure to meet human rights standards
ensure that the human rights impact Oﬁrevents them from reaching their potential,
legislation and delegated instruments [ishccessing justice and makintheir full
fully considered as part of the policycontribution to Australian society. This is a
dewelopment process'. test of the way we treat the vulnerable in our
As someone who has been a participant ilommunity and of the laws that we have
the Senate Standing Committee for thdéefore our parliament. So | am pleased that
Scrutiny of Bills and indeed the inquiry this bill and the Human Rights Framework
carried out by the Senate Legal andeaffirm our government's oumitment to
Constitutional ~Affairs Legislation Com human rights and community engagement,
mittee, | do believe that the bill befous, in  with a particular focus on ensuring that laws
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are consistent with Australia's internationateported against international human rights
human rights obligations. | note that theanstruments.

opposition senators stated in their dissenting |1 is appropriate to have a reference point
report on this bill: for the committee, which will be the rights
In our view, not only is it undesirable to and freedoms recognised or declared by the
recognize international instruments as th&even core United Nations human rights
exclusive,_ or even the main, source of rig_hts; it i$reaties as they apply to Australia. Universal
fraught with danger to attempt to codify rights ataaqoms and human rights neot be

all. irrelevant one day and relevant the next.
In contrast, the Human Rights Council ofindeed, many submissions to the committee
Australia said: proposed that the definition of human rights
It is particularly pleasing that the rights to whichshould be expanded to include a wider range
the Parliamentary Joint Committee must havef international instruments than the seven
regard when performing its functions are all ofcgre UN conventions currentlyaptured, in
the rights expressed and declared in the relevagiqyer to more accurately reflect Australia's

mterngnonal instruments listed in cIause_S(l) O \ternational human rights obligations.
the Bill, as disinct from merely a selection of

some of these rights. This will serve to remind the While some provisions of treaties may
federal legislature that, at international law,exXist in our national legislation, they do not
Australia has an obligation to observe and respefbrm part of Australia's domestic law unless
all rights that are the subject of internationalthe treaties have been spagifly incorpor
treaties to which Austlia is a party. ated into Australian law through legislation. |
Coalition senators have expressed the viewote that we are currently going through a
that a more effective way for the bill toprocess of combining a range of antidiserim
address these issues would be for it to avoidation laws. | look forward to the outcome
ruling in and ruling out particular rights, of those reforms. This principle reflects the
leaving it to members of the committeefact that agreag to be bound by a treaty is
informed no doubt by theubmissions before the responsibility of the executive in the
them, to consider what are and what are neiercise of its prerogative power, whereas
relevant human rights. law making is the responsibility of

| think that the coalition overstates itsParliament.

concerns. Essentially, we are talking here Finally, one of the really pleasing things
about a reporting process. Parliamentargbout this legislation is that it establishes a
committees are at liberty to make their owrdialogue between the executive, the
decisions about what they do with theparliament and, ultimately, the citizens of
information before them. It is one of thethis nation on the issue of human rights in
reasons | like the idea of a charter of rightsthis country. It enables the active eon
Parliamentary committees are not bound isideration of human rights and the seven core
the way a charter might bind a test of thestnited Nations human rights treaties in the
rights. Like any other parliamentaryprocess of law making and in consultation
committee, we would have the capacity towith the Australian people. | commend the
make our own decision based on informatiotill to the Senate.

before us. Likewise, the Australian com  gepnator MASON (Queensland (13:42:
munity will have the opportunity to judge theThe Human Rights (Parliamentary Scrutiny)
decisions of the committee against what ig;j|| 2010 is an important bill because human
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rights are important. $ator Brandis said religion, as well as property rights, due
today that perhaps at times the coalition hasrocess and the rule of law. In effect, they
been a bhit reluctant in their prosecution. Hare all rights against the state, but the Left
might be right. We should never forget thanow talks about entitlements. We take our
the rights of individuad those rights heritage back to the Magna Carta at
against the state and against molestation lBunnymede and the Enlightenment. The
the statd are wha founded the Enlighten Left, postSecond World War, talk about
ment and modern liberal democracy. It iseconomic and social riglishealth,
those rights and that revolution that changedducation and welfare. | am not saying that is
the face of our world. We liberals andnot important, butin the battle of the
conservatives, sir, invented human rightsindividual versus the state | side with the
collectivists did not. In the battle between thébarons on the meadow at Runnymede, the
individual and the state about where theEnlightenment and liberal conservatism
prejudice  should lie, liberals andagainstthe 20th century collectivists.

conservatives always go with the individual. ope of the problems with the language of
That lot opposite do not. If you ever need gnhe Left is that they have deded rights. In
better example of how important this battlene end, all rights are not equal. In the same
individuals againsthe depravity of the state, yitimately do not trust the Left with saving
one need go no further than look at theng protecting our human rights. Many of us
was a slaughterhouse, with mechanisegycial rights that theollectivists talk about.
brutality, slaughter of individuals by the stateg,t while the Left was busy promoting
and by governments. It was deliberate, it Wagconomic, social and cultural rights after
intentional and it was disgusting. The\world War I, it did not care too much that
greatest loss of life in human historyhaif the world did not enjoy civil and
happened last century, when everyone in thisgjitical rights. As a columnist recently said,
parliament was born. As the great Englisfyng | urge the Smte to listen to these words:
historian Paul Johnson said: 'Wherever there is a jack boot stomping on a
We have learnt that the destructive capacity of thauman face, there is always someone to
individual, howeve vicious, is small; of the state, remind us that at least the face had free
however well intentioned, almost limitless. health and dental care.' You get this line in
If anyone wonders why Senator Brandis an€uba, you had it in the Soviet Union and you
Senator Cash and liberals and conservativeguld hare it in the People's Republic of
take human rights seriously, it is because afhina: 'We can slaughter people, we can
that. We have seen with our own eyes, witlmechanise the slaughter and, in fact, we can
the history of the 20th century, the depravitymake it derigueur for the state, but it is okay
and the power of the state to destropecause there is free education.'

individuals on a scale never seen before in \yhen it comes to the battle between
human history. That is why human rights argqjectivists, soial rights and individual
important. Of course, the Left have changefiyman rights, we have got it right. All
the conversation. We talk about rightsygjitical systems and all rights are not equal,
against the sta® rights of nonmolestation, phecayse in the 20th century the worst thing
freedom of speech, freedom of associatioyom the Left, particularly after World War
freedom of conscience and freedom ofj \as not the great economic failiriys
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though with aforcing socialism on much of the Social Security Amendment (Student
the world they impoverished hundreds oincome Support Reforms) Bill 2011 has
millions of people, and that was disgracefulgxpired. In respect of the Human Rights
that was a failure and it was disgusfingut, (Parliamentary Scrutiny) Bill 2010 and the
far worse, that they believed and theyHuman Rights (Parliamentary Scrutiny)
prosecuted the case that all political system&onsequential Provisions) Bill 2011, the
and therights they accord are equal. In aquestion is that these bills be now read a
sentence, that says it all. This lot prosecuteskcond time.
the case that all political systems and the Question agreed to.
rights they accord are morally equal. As for Bill d dii
liberal democracy they say, ‘That was just — = cac &Secon tme.

y ey say, J
one example of government and just one The ACTING DEPUTY PRESIDENT:
example of human rights.' But human rights! he question is that amendments (1) to (3)
differ. We might talk about right to trial, but 0 sheet 7139 in respect of the Human
what does that matter? Apparently, to th&ights (Parliamentary Scrutiny) Bill 2010_
Left all rights are equal. They are not, andnd amendments (1) and (3) on sheet 7140 in
none of us on this side ever believed that. eSpect of the Human Rights Parliamentary
do not agree with that. Rights, sjulike Scrutlny (Consequential Pr_owsmns) Bill
political systems, are not all equal. 2010, circulated by the opposition, be agreed

In the end and perhaps | am showing myto N )
conservatis@ like Senator Cash and like  Opposition's circulated amendmedts
Senator Brandis, | prefer John Locke and  HUMAN RIGHTS (PARLIAMENTARY
Thomas Jefferson to the 20th century SCRUTINY) BILL 2010
collectivists. In the end, | prefer the (1) Clause 2, page 2 (table item 2, 2nd
parliament 6 Australia and our courts to the column), omit, 3".
international bureaucrats. Hear this, Mr (2) Clause3, page2 (line 14) omit"(1)".
Acting Deputy President: in the end it is the (3) Clause 3, page 2 (line 15) to page 3 (line
liberals who are the greatest defenders afs), omit the definition of human rights
human rights, and they have been throughostibstitute:

Western history(Time expired) human rights means the personal rights and
Senator HANSONYOUNG (South liberties which exist under:
Australig (13:50: | seek leave to (a) the Constitution; and
incorporate my speech on tBecial Security (b) Acts of the Parliaments of the
Amendment (Student Income SupporiCommonwealth, States and Territories; and
Reforms) Bill 2011 (c) the common law; and
Leave not granted. (d) relevant international instruments to

The ACTING DEPUTY PRESIDENT Which Australia is a p&y and which have
(Senator BacR: The time allotted for the domestic application by Australian law.
consideration of the Human Rights HUMAN RIGHTS (PARLIAMENTARY
(Parliamentary Scrutiny) Bill 2010 and the SCRUTINY) (CONSEQUENTIAL
Human Rights (Parliamentary Scrutiny) AMENDMENTS) BILL 2010
(Consequential Provisions) Bill 2010, the (1) Clause 2, page 2 (table item 2, 1st
Safety, Rehabilitation and Compensation angelumn), omit*, items 1, 2 and 3.

Other Legislation AmendmentilB2011 and A S.) Schedule 1, page 3 (line 13), omit the
ealing.
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The Senate divided. [13:55]
(The Presided Senator Hogg)

AYES...cooiiiiie 30
NOES.....covveeennnns 34
Majority...............4
AYES
Abetz, E Adams, J
Back, CJ Bernardi, C
Birmingham, SJ Boswell, RLD
Boyce, SK Brandis, GH
Bushby, DC (teller) Cash, MC
Colbeck, R Edwards, S
Eggleston, A Fawcett, DJ
FierravantiWells, C Fifield, MP
Fisher, M Humphries, G
Johnston, D Kroger, H
Macdonald, ID Madigan, JJ
Mason, B McKenzie, B
Nash, F Parry, S
Ronaldson, M Ryan, SM
Williams, JR Xenophon, N
NOES
Arbib, MV Bilyk, CL
Bishop, TM Brown, CL
Brown, RJ Cameron, DN
Conroy, SM Crossin, P
Di Natale, R Evans, C
Faulkner, J Feeney, D
Furner, ML Gallacher, AM
HansonYoung, SC Hogg, JJ
Ludlam, S Ludwig, JW
Marshall, GM McEwen, A
McLucas, J Milne, C
Moore, CM Polley, H (teller)
Pratt, LC Rhiannon, L
Siewert, R Singh, LM
Stephens, U Sterle, G
Thistlethwaite, M Urquhart, AE
Waters, LJ Wright, PL
PAIRS
Cormann, M Sherry, NJ
Heffernan, W Collins, IMA
Joyce, B Wong, P
Payne, MA Farrell, D
Scullion, NG Lundy, KA
Sinodinos, A Carr, KJ

Question negatived.

The PRESIDENT: The question is that
subclause 3(2) and part 3 of the Human
Rights (Parliamentary Scrutiny) Bill 2010
and table item 3 in clause 2 and item 4 of
schedule 1 of the Human Rights
(Parliamentary ~ Scrutiny)  Consequential
Provisions) Bill 2010 stand as printed. These
are opposition amendments (4) and (5) on
sheet 7139 and opposition amendments (2)
and (4) on sheet 7140.

Opposition's circulated amendmedts

HUMAN RIGHTS (PARLIAMENTARY
SCRUTINY) BILL 2010

(4) Clause 3, page 3 (lines 21 to 24)
subclause?) TO BE OPPOSED

(5) Part3, clauses8 and9, page6 (line 1) to
page 7 (line 4) PartTO BE OPPOSED

HUMAN RIGHTS (PARLIAMENTARY
SCRUTINY) (CONSEQUENTIAL
AMENDMENTS) BILL 2010

(2) Clause2, page? (table item3), clauseTO
BE OPPOSED

(4) Schedulel, item4, page3 (lines 14 to 19)
item TO BE OPPOSED

Question agreed to.
Third Reading

The PRESIDENT: The question is that
the remaining stages of these bills be agreed
to and the bills be now passed.

Question agreed to.

Bills read a third time.

Safety, Rehabilitation and
Compensation and Other Legislation
Amendment Bill 2011

Social Security Amendment (Student
Income Support Reforms) Bill 2011
Second Reading
The PRESIDENT: In respect of the
Safety, Rehabilitation and Compensation and

Other Legislation Amendment Bill 2011, the
question is that item 1 of schedule 2 stand as
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printed. That is opposition amendment (1) on PAIRS
sheet 7086. Collins, IMA Heffernan, W
Opposition's circulatecamendmerdt Earfg", EA gaylrlie, Mn@c—;
(1) Schedule2, item 1, page 4 (lines 5 to 10), S‘;’;rﬁ’y’, NJ C‘;‘;'nlgﬂ;h M
item TO BE OPPOSED Wong, P Joyce, B

The Senate divided. [14:01]
(The Presided Senator Hogg)

Ayes......ccccuieieenn. 36
No€es.......ccceeeeen. 28
Majority............... 8
AYES
Arbib, MV Bilyk, CL
Bishop, TM Brown, CL
Brown, RJ Cameron, DN
Conroy, SM Crossin, P
Di Natale, R Evans,C
Faulkner, J Feeney, D
Furner, ML Gallacher, AM
HansonYoung, SC Hogg, JJ
Ludlam, S Ludwig, JW
Madigan, JJ Marshall, GM
McEwen, A McLucas, J
Milne, C Moore, CM
Polley, H (teller) Pratt, LC
Rhiannon, L Siewert, R
Singh, LM Stephens, U
Sterle, G Thistlethwaite, M
Urquhart, AE Waters, LJ
Wright, PL Xenophon, N
NOES
Abetz, E Adams, J
Back, CJ Bernardi, C
Birmingham, SJ Boswell, RLD
Boyce, SK Brandis, GH
Bushby, DC (teller) Cash, MC
Colbeck, R Edwards, S
Eggleston, A Fawcett, DJ
FierravantiWells, C Fifield, MP
Fisher, M Humphries, G
Johnston, D Kroger, H
Macdonald, 1D Mason, B
McKenzie, B Nash, F
Parry, S Ronaldson, M
Ryan, SM Williams, JR
PAIRS
Carr, KJ Sinodinos, A

Question agreed to.

Senator lan Macdonald: Mr President, |
raise a point of order. On the human rights
bill, you said, 'These are Senator Brandis's
amendmentd'

The PRESIDENT: Nod

Serator lan Macdonald: ‘all in favour
say aye,' and you called it for the ayes.

The PRESIDENT: | did not use any
person's name at all in that. That was the
guestion on opposition to claugeand |
called it for the ayes. That is the correct call.
| do not use peoples

Senator lan Macdonald: If you didn't
use 'Senator Brandis', you used 'these are the
opposition amendments'.

The PRESIDENT: No, at the end | said
they were opposition (4) and (5) on sheet
7139 and opposition (2) and (4) on 7140. |
read the sheet as it has been prepared and |
did not digress from it.

Senator lan Macdonald: But didn't you
say, 'The ayes have it'? They were passed.

The PRESIDENT: Yesd the
amendments were passed? The question was
that the clauses stand as printed. eWhhe
government vote in favour, the clause stands
as printed, and the opposition amendments
fail. That has been, since time immemorial,
the way in which these questions have been
put.

Senator lan Macdonald: Mr President,
could | ask you, then, to chewith the Clerk
on how you have recorded the vote on the
bill itself once you dealt with the
amendments?

CHAMBER



9680 SENATE Friday, 25 November 2011

The PRESIDENT: The question on the way in which these mattedsave been put
bill, Senator Macdonald, was quite differentpreviously. | have been consistent with
The question on the bill, once we hadprevious practice in this parliament, and | am
disposed of the amendmentsas 'that the getting nods on both sides of the chamber. |
remaining stages of these bills be agreed o not think there is any problem there.
and the bills be now passed, so it was a Third Reading

completely different question. | put the ] . .
question and | called it properly for the ayes. The PRESID.ENT' The question now is
that the remaing stages of the Safety,

Senator lan Macdonald: Didn'titrecord  pepapilitation and Compensation and Other
that | voted against énbills on the failure of Legislation Amendment and the Social
the amendments? Security Amendment (Student Income

Government senators interjectiig Support Reforms) Bill 2011 be agreed to and

Senator lan Macdonald: Mr President, the bills be now passed.
for this rabble over on the other side who Question agreed to.
have no idea about parliamentary gjs read a third time.
procedures: there has been some confdsion

The PRESIDENT: Senator, can | advise ;
you that the questions that have been put Second Reading
have been put in the same way as questions Debate resumed on the motion:
have been put to other meetings of the That this bill be now read a second time.
Senate where similar matters have been gonator BRANDIS (Queensland

considered, since time_ immemorial. There i?)eputy Leader of the Opposition in the
no change to the practicecdn assure you of genam (14:09: Can | indicate at the outset
that. that the opposition supports these

Honourable senators interjectifg amendments. As a result of discussions

The PRESIDENT: Order! Just excuse between the Attorneeneral and myself
me, Senator Macdonald. | am entitled to hea@nd an exchange of letters between the
Senator Macdonald. He is entitled to beAttorney-General and the Leader of the
heard in silence. Opposition, we have undertaken both to

Senator lan Macdonald: Can | ask you support the bill and to expeditésipassage

to review the video of these hearings th_rough the parliament. | will address it very
becausd briefly, although | do not propose to take

L very long to do so.

Govermnment senators interjectiig Subdivision A of division 12 of the
Senator lan Macdonald: You people igration Act 1958 contains certain
have no interest in parliamentary d‘_9r“c"3r""(35lgrohibitions upon the entry into Australia of
At least you coul.d shut up. Mr President, call qncitizen in circumstances where the
| ask you to review that? As | heard you, |l oncitizen does not have a valid visa or is
thought you sal, ‘Senator Brandis's ot gtherwise entitled to enter into Australia.
amendment, all those in favourhat is Why  an isqie has arisen in which, in certain
| voted yes. | would have voteq no had lproceedings in the Supreme Court of
understood the way you were calling it. Victoria, as | understand, it is alleged that the

The PRESIDENT: Senator Macdonald, claim of a right under the refugee convention
all I can say is you have not understood thand the refugee protocol is sufficient to take

Deterring People Smuggling Bill 2011
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a noncitizen beyond the prohibitions inapply prospectively but whose
subdivision A of division 12. Therefore, so it commencement applies to existing but yet to
is said, on the proper interpretation of thosée determined proceedings is retrospective in
provisions the mere claiming of status undecharacter. In truth, these are clarifying
the refugee convention or the refugeemendments or essentially declaratory
protocol is sufficient to enable the noncitizeramendmets which declare the meaning of
to escape the operation of thgeevisions. an existing prohibition in the act to be as it

That has never been the way in which thdt@s always been understood to be and, as |
subdivision of the Migration Act has beensaid at the start, out of abundgr!t caution to
understood. The purpose of these amen@XPress more fully the legal position to be as
ments is really out of abundant caution tdt has always been understood to be.
clarify that meaning. In particular, the The opposition, as | said, supports the
proposed section 228B(2) providestthen amendments.
avoid doubt, a reference to a noncitizen gepnator HANSON-YOUNG (South
includes a reference to a noncitizen Seekinﬂustralia) (14:15: | rise to speak on the
protection or asylum, .however descrlbedDeterring People Smuggling Bill 2011. | put
whether or not Australia has or may havg squarely on the record that this bill should
prote_c_tion obligations in respect of_ thenot be debated today and should not be
noncitizen under the refugees convent&sn passing this parliament. It is a terrible piece
amended by the refugees protocol or for anys legislation and | want to give an
other reason. illustration of why. | want to tell a story

We agree with the government that it isabout a man | will call Wawan, which is not
very important to maintain the integrity of his real name. He is about 35 years old. He
the border protection regime. If it were theived in a small village of around 50rfalies
case that a claim of right under the refugeen the island of Sumbawa. He lived with his
convention or the refyee protocol was all it mother and was the sole provider for the
took to circumvent the operation of thehome as his father died when he was a small
Migration Act, then it would be beyond thechild. He had survived a very impoverished
capacity of Australian migration authoritiesupbringing in which he had worked from a
or, indeed, the Australian Federal Police oyoung age to support his mother. &sesult,
any domestic Australian authority to deahis formal education finished before the end
with the arrivalof unauthorised noncitizens. of primary school. The home he shared with

The effect of these provisions will be tohis mother was a small odea oneroom
operate from the day on which they receivd@mboo hut with a dirt floor. There was no
royal assent, which, | understand, will beelectricity and the only running water was
sought urgently. They will apply forthwith to outside in the village.
all proceedings, including the proceedings to Wawan was a fisherman who often
which | have referred in the Supreme Courtravelled for work. His mother suggested that
of Victoria. It has been said, and | anticipatdhe go to Sumba to fish for octopus. In
it may be said by the Australian Greens, wh&umba, on this occasion, he was sitting in a
| understand oppose these amendments, thadffee shop when he was approached by a
they have a retrospective operation. That iman called Mohammed, who asked if he
not so. It would be a misuse of thermn would be interested in takj a boatload of
'retrospective’ to say that provisions thapassengers to go diving in Kupang. Wawan
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agreed, thinking that this was a way to make The governmenthas tried to tell the
money, more money than fishing for octopud\ustralian people that this bill is simply
would bring. When the passengers arrivedgbout clarifying the crimes under the
Wawan was surprised to see that none dfligration Act that aim to break the people
them were Indonesian. Howeyéde did not smuggling businessodel. This is nothing
ask any questionas Mohammed was his but hollow rhetort. The reason this bill has
boss and he knew to just do what he waseen brought forward at all is that the
told. Australiangovernments currently a party to

When they set off there were about 4® legal challenge in Victoria. Rather than
passengers on board the boat as well &lowing this legal challenge to go through
another Indonesian man who had beeftS Proper process, the government, a party to
recruited in a similar way. Mohammedth's.legﬂ challenge, has decided to bring a
followed in a larger boat and after two daygll into the parliament to scuttle the court
he came aboard Wawan's boat and hand&@se-
him a compass, telling him to continue to sail These are the types of activities that you
at 180 degrees. Mohammed then turnedxpect of governmenis other places in the
around his boat and headed back towardsorld, not in a free, open, transparent
Indonesia. Wawan had never used a compademocracy like Australia, which has liuis
before; howegr, he still believed he was reputation around the world because it has a
heading to Kupang, so he continued telear division between the courts, the
follow Mohammed's instructions. Wawanexecutive and the parliament. An important
and the other Indonesian man followedest case is currently before the Victorian
Mohammed's directions for another two day€ourt of Appeal. By bringing forward this
until they were intercepted by the Royalbill in this way the governmentyhich is a
Australian Navy off the coastf Western party to these proceedings, has spectacularly
Australia. This is an illustration of the breached the separation of powers and shows
experiences of people who are currentlyhat the governments prepared to do
being held in Australiardetention centres absolutely anything, to go as low as it
and Australianprisons awaiting their court possibly can, when it comes to legislation to
cases because they have been accuseddefal with asylum seekers ana$e who help
people smuggling. them to arrive.

This bill is refered to as the Deterring It is an amazing coincidence that the
People Smuggling Bill. The questits who governmentonly decided to bring forward
is this bill actually deterring? This bill is not this bill to clarify this particular part of the
about deterring people smuggling; this bill isMigration Act when the test case in Victoria
all about the government's barefaced politicabas elevated to a superior court. In the
strategy of looking tough on boat arrivals.Senate inquir into this bill, which was a
The fact is this bill has been rushed into thisery short one, the Attorneggeneral's
place to make it look as though, on the ladDepartment conceded that they had only
day of sitting in 2011, the governmei# been given drafting instructions for these
actually doing something to stop the boats. lhAmendments in October, right after the threat
is going to be very difficult and very hard for of the court case became clear. For a piece of
the opposition not to age with the legislation that experts say breaches our
government's strategy. international human rights and refugee

obligations as well as the separation of
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powers and the rule of law, there has beemt be punished for acts that were not illegal at
woeful consideration of its merits throughthe time theyacted.

the parliamentary process. This bill shouldrhe prohibition on retrospective criminal
not be proceedm in this place and it laws is central to the rule of law. It is clearly
certainly should not be passing without grohibited by article 15 of the International
proper review of its purpose. Covenant on Civil and Political Rights. It is

This bill talks about deterring peoplebanned in many countries. In Australia,
smugglers, yet it does absolutely nothing téetrospective criminal @islation is used only
achieve that. The governmenan provide in the most rare and exceptional
absolutely no evidence to supports it Circumstances. Such caution is applied to
argument that the particular cases currentligtrospective criminal legislation that it has
before the courts or the current status of th@een used by the Australian parliament only
crimes under the Migration Act have donehree times prior to this piece of legislation.
anything to deter people arriving by boat. There is no moralrdegal justification for
Last year, in 2010, this place dealt with anaking this law retrospective. Along with
piece of legislatiorthat set downmandatory the legal experts who appeared at the
minimum sentences, and the governmenhquiry, the Senate's own Scrutiny of Bills
said: 'This will deter people. This will stop Committee has criticised the retrospectivity
the boats.' Yet we have not seen anyf this bill. The Scrutiny of Bills Committee
evidencethatthat has occurred. What we seedlemands that # government describe
are hundreds of crew who have been lockeekactly why there are exceptional circum
up, detained and charged for thesemes stances for making this legislation retro
under the Migration Act. Their cases arespective. The truth is that there are no
very similar to the young man's case that éxceptional circumstances that justify the
outlined at the beginning of my speech. Thisetrospective nature of this bill. It is political
bill is all about punishing the small fry andnecessity rathethan great moral need. Let's
allowing the big fish to escape. call that political necessity for what it is: the

The inquiry, which | have already governmentdo not want to see themselves

mentione was quite short, showed that therdosing anothecourt case at the end of 2011,
is great concern and deep disapproval amorgyear in which they have already introduced
the Australian community, particularly l€gislationand proposals that the courts/ba
among human rights advocates and leg&Mled unlawful. The governmedb not want
experts, about the amendments contained fnother case on their hands. Rather than
this bill. One of the most devastatingfighting their cause in the courts and
criticisms of he bill came from the Aust allowing thatprocess to continue, they have
ralian legal community, who remain aghastlecided to bring forward this legislatiamd

at the retrospectivity of this amendmentscuttle the legal process to whittrey are a
Even the Senate's own Scrutiny of BillsParty.

Committee has condemned this piece of Let me touch on what a farce this
legislation, expressing great concern at thkegislationis, right down to its title's claim of
retrospective applican of this amendment deterring people smuggling. It is notable that
back to 1999. It notes: the title is the only part of the bill that says
¢ liberal and democratic legal traditions haveanything in relation taleterrence. The bill is
long expressed strong criticisms of retrospectivéot about detrring people. It does nothing to

l aws t hat i mp o persons shouidi stop | degperate t peéple engaging people
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smugglers. Any attempt by the governmenthe governmentjailed in adult facilities
to pretend to the Australian people that thidlegally, because they are children. Mr
is going to make a differenég an attempt to President, do not be fooled thahis
pull the wool over the Australiapublic's legislation is in any way enforcing the
eyes. Rither than spending precious parliagovernment's attempt to smash the people
mentary time on a socalled clarification smuggling business modeVictoria Legal
which is clearly in breach of the rule of law,Aid, which is acting for 53 of the accused
we should be looking at ways to fix our anti people smugglers, are running the test case
peoplesmuggling policies so we arethe govenment is seeking to scuttle. They
catching the big fish, the organisers, theut it very clearly:
kingpins and deterring them from misleadingrhe overwhelming majority of the people charged
vulnerable asylum seekers and using anglith people smuggling in Australia are
abusing boat crew in order to make a profit. impoverished Indonesian fisherman, the totality
The Minister for Immigration and of whose involvement is to be recruited on to the

Citizenship has been on television tellin oats to steercrew or cook They are as

. . . dispensable to the organisers of people smuggling
Australians that the changes to the Migrationg "ie poats that get bumnt off the coast of

Act are beig made to catch the peoplechyistmas Island and Ashmore Reef.

igﬁ?c?llgss ir:/vrjlc;kaﬂz' '?Eg?gcoﬁlﬁuggt I'JréThe criminal charges which this bill seeks to
further from the truth. The lawyers who areamend are not deterring anyone. Desperate

working at the coalface of peopimuggling people willcome to Australiq to_seek asy[um
prosecutions have put clearly on the recor s long as the prospect of life in Au_stralla 'S
that, of the 353 @ople currently facing ot as bad as life under tyrannical and

; X ; violent regimes such as the Taliban. As long
peoplesmuggling charges in Australia, only he A i f
six are actually accused of being organiserf’jls the Australian government refuses to
. ifcrease our humanitarian intake and resettle
of the industry. Out of 353 people charged

only six are accused of actually organisin fore people directly, this is the only option

this business! The governmeare not being %any of them have. Yet rather than putting

effective atdeterring people smugglers. Thesafer pathways in place, rather than catching

. : the kingpins, the government finds it easier
government are not being effective at to use young, impoverished Indonesians as
charging the kingpins. They would like us all. young, 1mp

: L its scapegoats to try and prove itdsing
to believethatthey are, but it is simply not .
the truth. The figures tell us that. The deput;%omethmg o stop people smugglers.

commissioner for operations has said that, o Rather than bringing this bill forward to
the 493 individuals arrested between 20o#terfere with, to scuttle, the Victorian Court

and 2011, only 10 were accused of bein§f Appeal's ability to hear this case, the
organisers. government should be heeding the warnings

of judges, magistrates and lawyers from

: NI,

Are we catching the kingpins® C.Iearlyaround the country. In 2010 the government
not. Are we locking up vulnerable, tricked,. duced d -
manipulated,  impoverished Indonesianmt:j0 ﬁpe_ m:;]m ator:y mlngTumbsentencEs
fishermen? Yes. Are they the scapegodts ok this is where the problem began. The

ot r%&)vernment should be addressing those
the government's ‘get tough on refugees al ina th ioh h
eople smuggling' policy? Yes, they are SSUes, ensuring that courts can weigh up the
p ’ . seriousness of these offences, rather than
How many of those people are children? We

know that there are at least 35 people Who#]smgthese young Indonesians as its political
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and legal scapegoats. The Australian publiand manipulated throughout this process
have a right to know exactly who is bearingsimply in order to pretend to the Australian
the brunt of these fivgear mandatory people that the government is doing
minimum sentences. How many have beesomething. It is a shameful piece of
children? How many have been adults? Howegislationand it should not proceed.

many hae been detained and charged? How genator IAN MACDONALD

many cases have fallen over because tf(@ueensmn)j (14:34: | rise to say a few
government has not concentrated on the righiords in support of the Deterring People
areas or the right people? Smuggling Bill 2010 and the position

The story that | told at the beginning ofSenator Brandis indicated. But before | do |
my contribution highlights exactly how will make some comments on the
vulnerable these individualsare, how contribution by the previous speaker, Senator
dispensable they are to the kingpins of thélansonYoung. | remind the previous
peoplesmuggling tradé just as dispensable speaker and the people of Australia that,
as the asylum seekers or the boatwhen Mr Howard was Prime Minister, there
themselves. It surprises me that thevere at times a number of illegal entries
opposition is willing to push this bill through Australiad boat people. Through a bit of trial
the parliament and allow the government and error, we eventually got a system in
free kick and a free goal on something the@lace where we had offshore processing in
opposition knows is not working. It surprisesNaurwd and this actually did stop the boats.
me that the opposition is prepared to simplyt worked. So for Senator Hansdfoung to
say: 'We will give the government this coversuggest that this did not work, that nothing
We will continue to lock up young has worked, is simply incorrect and comyra
Indonesian fishermen rather than tacktie to the facts. Under the Howard government,
real people smugglers.' this did®

But maybe | am not that surprised at all, Senator HansorYoung: Do you
because perhaps this is exactly the probleactually know anything at all about this
in this placé that neither the Labor Party legislation? This has nothing to do with the
nor the coalition is actually willing to face bill.

the realities of displaced people seeking senator IAN MACDONALD: | am
about the slogan of ‘'smashing the peoplgerethe one who went into this area.

smugglers' business model' versus the sloganThe PRESIDENT: Senator Macdonald,

of 'stop the boats'. They are as hollow ag .
. address your comments through the chair.
each other, as illegal as each other and

; ) %Sénator HansolWoung, you were heard in
useless and ineffective as each other. 9, ¥

i * silence and Senator Macdonald should be as
Until we have some true leadership in thigyg||.

place, these issues are not going to go away.
! . A o Senator
It is appalling that this piece of legislation
has come fort retrospective in nature, with . T . 7
. ) - now interjecting and saying this is not part of
no exceptional circumstances provisiorns : : .
. the bill. | am simply responding to the
scuttle a legal challenge which the g
. i ._-arguments she made. If it is not part of the
government is party to. It continues to punis

. il when | say it, it must not have been part
the very same people who have been tricke : .
of the bill when she was speaking.

IAN MACDONALD: The
previous speaker went otthis area and is
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The Howard governmest approach not already, the laughing stock of the world
actually worked. We did stop the boats. Wdor having a tax of $23 per tonne on carbon
were also able to turn boats around when #tioxide emissions. The rest of the world is
was safe to do so. Anyone who was astanding aside and laughing, rubbing their
estimates a few weeks ago would have heagtonomic hands together with glee as they
the Chief of Nav§ who is an expert on it think about what business and jobs they can
because he was a more junior offiedrthe pick up. We have already seen jobs go from
relevant timed explain how the boats were Australia to China and India because of that
turned aroud and how this was done safely.package of bills, which went through
He also explained how sometimes it was ndbecause it did not have proper scrutiny by
possible to do that. Of course, the ABC anthis parliament.

some other commentators gave huge prefer anything that will help border protection
ence or exposure to the admirdkiiag about  and stop people smugglers, as this bill will
the one that failed and made no referencgg in a way, is something we support, so we
whatsoever to the admiral's originalyi| facilitate its passage through the
comments, where he went through in quitgariament. But before | sit down | want to
some detail how you could turn boats arounggain make the point to s&tors and to the
safely and how you could make the policypeople of Australia who might be listing to
Mr Abbott has enunciated wadkthat is, this debate that the reason why the coalition
turning boats around when it can be dong s incensed at the Labor Party's inability to
safely and offshore processing at Nauru.  protect our borders and stop the boats is that
The Labor government's border protectiorior every person that comes in illegally by
policies and migration policies are anboat somone living in a squalid refugee
absolute shambles. Hence, if this bill will docamp somewhere in the world is put back
anything to stop people smugglers, even if imnother year. That seems to be okay as far as
a very minor way, then | am in favour of it. the Greens go. If you happen to be a wealthy
Senator Brandis has indicated why theerson, and the Greens have shown quite
coalition is supporting this government billoften in the last few weeks that they are for
and why we are facilitating its passagehe bg end of town, for the wealthy people,
through the Senate this afternoon, the lashe people who can make donations of $1.6
day of sitting, after the Labor Party and theamilliond
Greens have guillotined 20 pieces of genator Edwards: How much?
legislation so far this week without so much Senator IAN MACDONALD: You

gzgnnev\(/)vt(i);d bgn%iﬁgogﬁnveget et?étw ri;:\/tfon't make a donation to the Greens of $1.6
g Ymillion if you are not the big end of town,

people would have little idea about becaus&}1e wealthy end ofown. Thank you for the
we were not allowed to speak on them.

interjection, Senator. You remind me that the

In the pevious week, 18 of the mostpjggest single donation ever in Australian
complex bills that this parliament has dea'boliticalé

with in the last decade, relating to the carbon
tax, were rammed through this parliament
with only one or two of the bills in that Senator IAN MACDONALD:  I'm-
package being dealt with. Already we havdealous, am I? After two decades of listening
seen what farce that carbon tax legislationto  railing against pvate donations,
has become. Australia will become, if it issSomehow when | raise it | am jealous! | tell

Senator HansonYoung: Jealous!
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you what, Senator: | am embarrassed for yowaiting their turn, desperate to get into
peopl® and that is a generosity | do notAustralia within the limit of our intake of
often extend to the Greens. We are talkingbout 14,000 a year, but let's encourage these
about $1.6 million, so don't talk to me aboupeople who can pay $10,000 to the people
who is in the pay othe big end of town. smugglersto come in. You have to put in
That is quite clear. place an arrangement where those people

These people coming in by boat are nowho would pay the $10,000 see that they.are
the penniless refugees who have been livingOt automatically going to come to Australia,
in squalid camps around the world for 1ghat they are not automatically going to
years. They are people who can affordbecome part of the very generous Australian
$10,000, $15,000, $20,000 a pop, to pay ¥9al systen where they can challenge
people sraggler to bring them in, and that isdecisions for years, right through to the High
only what it costs to get from Indonesia toCourt if needs be, or that once they get into
Australia. What they have paid to get fromAustralia they will get social security
wherever they come from to Indonesia we d§€nefits in one form or another from the
not know. Senator Hanse¥oung, they are Australian taxpayer t_hat they Would_ never
not the poor, the disadvantaged. They are tiftet overseas.That is why the Gillard
big end of town, the wealthy end of town, government, and the Rudd government
that clearly the Greens support. before it, supported by the Greens, is simply

..a beacon, a green light, to the people
What | am c_once.rneclj about, and | W'"smugglers who will bring these people here
always make this point, is that Australia ha? f mone
a very proud humanitarian arrangement and ) Y- ]
we have been at the forefront on a per capita The issue that disturbs me, and | get very
basis of ting genuine refugees for 50 years@ngry abouttiis, is that the Greens and the
We are proud of it, and so we should be, bdtabor Party seem to have no interest
we have a fixed number. As | have saidvhatsoever in those genuine refugees living
before, perhaps the number is not right. | arif! Squalid refugee camps around the world.
prepared to debate that, as | have with thehey are all in favour of the wealthier ones
Refugee Council. We take about 14,004vho can pay the $10,000 and who know they
genuine refugees every year. Maybe itwill get the support of the Gree_ns polltlc_al
should be 20,000; | do not at this stage ent@@rty and the Greens parliamentarians
into that debate. But we do take a fixegvandering around waving placards at every
number, and for every one of these peomgemonstratlon they can. It is |mportan§ for
that come in, having paid $10,000 or more t§enators and for the people of Australia to
get a boat from Indonesia to Christmaginderstand that, for every refugee who
Island, somene who has been in anCOMeS illegally mto the country and remains
absolutely squalid camp, someone who is Bere, one genuine refugee from someone else
genuine refugee and has been so determintithe world misses out on their chance to
by the UNHCR over many years, has to waiome to the very lucky country.
another year for their chance to get to Having said that, | support the reasons that
Australia. Senator Brandis has given for the coalition's

That is the sort of policy that the Green$upport and, in sg of the Labor
support: foget about those in the squaliddovernments complete mismanagement and

refugee camps around the world who aréability to allow debate and the appropriate
passage of bills in this chamber over the last
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few weeks, we on this side will facilitate thepassed the AnfPeople Smuggling and Other
debate so that this bill can be voted upon. Measures Bill 2010, and this current
note that theGreens say that this should notegislation simply says, 'What we meant to
be dealt with today. If they had not votedsay in that legislation we actually did say.' It
with the Labor Party to cancel Monday,simply makes clear what had already been
Tuesday and Wednesday's sitting next weetetermined by the paament and, therefore,
we could have debated it more fully then. Ithere is nothing about this legislation which
they think they have a point, why did theychanges the landscape at all with respect to
not take tle next three days to argue it in theactions to deter people smugglers coming to
Senate to try to convince us that they arthis country. | accept that that is necessary
right and we are wrong? But no, they want t@and therefore, notwithstanding its Orwellian
head off to Durban, so they will do anythingdtitle, it is appropriate to pass the bill.

Then they have the hide to get up here and Secondly, the process around the bill
complain about not having enough time tqyustrates the ineptness which is so
debate this. The hypocrisy of the Greengharacteristic of this government. The reason
knows no ends. | support this bill. parliament needs to consider retrospectivity
Senator HUMPHRIES (Australian is that, at least on one argument, the parlia
Capital Territory (14:47: As Senator ment apears not to have comprehensively
Macdonald and Senator Brandis havexplained in last year's legislation, and
indicated, the coalition supports thepotentially in earlier legislation in 1999, that
Deterring People Smuggling Bill021. We a person who smuggles people to Aust
support it because we believe it is one ofaliad a people smuggléris not exonerated
those rare circumstances where retrdrom their actions if the person they attempt
spectivity can and should be applied in an addb smuiggle to Australia turns out to be a
of parliament. We believe there is angenuine refugee. It has arguably always been
urgency to passing this legislation because ithe intention of parliament, and certainly was
the subproceedings in a court in ¥ida an as late as the legislation last year, that a
attempt is being made to represent the will gbeople smuggler commits an offence even if
parliament through earlier legislation asthe person they are smuggling to Aus&al
being different from that which it actually is; turns out to be a genuine refugee. If you
therefore, clarifying what the parliamentthink about it, it is quite logical: you cannot
intended when it passed earlier legislation itet the crime be determined by the ultimate
2010 is an appropriatclarifying exercise in status of the person being smuggled. You
retrospectivity in this context. cannot say a boatload of people being

| think it is also true to say that thisSmuggled by a people smuggler somehow
legislation illustrates a number of things€Ms up not being an illegal act because, say,
which are wrong about the way that thiPn€ or two people on the boat turned out to
government works. Firstly, this legislationPe genuine refugees. It simply does not
has an Orwellian title. Thisinot a Deterring Work. The legislation quite appropriately
People Smuggling Bill at all. This is not ashould say that any attempt to bring people
bill that makes any bold new step towardavithout a valid visa to Australia is afffence
preventing people from coming to thisand should be punishable.
country as refugees. This legislation simply Retrospectivity in that application to
clarifies the intent of a piece of legislationaffirm what the parliament has already
passed last year. Lagkear the parliament decided is, in my opinion and in the opinion
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of the opposition, an acceptable use ofircumstances where, among othtings,
retrospectivity. It does not change the law asetrospective legislation can be considered.
it is understod to be in this nation at the Officers were asked to link headings or
moment. In the course of the Senat@pportunities within that guide to the present
Standing Committee on Legal andcircumstances. They were, with great
Constitutional Affairs inquiry this was respect, unable to do that in a very
compared with legislation which some yeargonvincing way. They pointed to a provisio
ago criminalised the behaviour of Naziwhich says that the guide refers to
operatives during World War |1l ancteated retrospectivity as being justified where the
retrospective war crimes. It was suggestetinoral culpability of those involved means
that, for the reasons that it was contested iere is no substantive injustice in
the High Court, this ought to be consideredetrospectivity'.

an inappropriate use of the Commonwealth's | have to say and |, to some extent, agree
power. But, with respect, that was ayjth Senator HanseNoung heré that is
misconceived argument becauseadlg in ot a very good basis on which to argue for
the case of the war crimes legislation, th?etrospectivity, because there is some
parliament was admittedly for very good eyigence that some of the people involved in
reasond creating new offences after thepegple smuggling are not particularly aware
offences had been committed. | characterisgf the nature of the offences that they are
some things done by certain pepple durinﬁommitting. They are probably stha
the Second World War as crimes, eveRyperatives in a process in which they are not
though they were possibly not crimes at the,|ly aware of the implications of what they
time that they were committed. That isare doing and the moral culpability might not
generally understood to be an appropriatge very evident for what they are being
case where retrospectivity might be used. Wgynished for. | would argue quite separately
can debate that another day. But this is N@kat we nonetheless need tongirialise such

such a case. This legislation is not abOLbehaviour' but that is an argument for
retrospectivity that changes thegnother day.

characterisation of behaviour after the

X o The lack of an ability to clearly
behaviour has occurred. This is abouE[:haracterise the case for retrospectivity b
affrming that behaviour which the P y by

parliament has intended for at least 1£>ﬁ|cers of the AttorneyGeneral's Depart

ment was, quite frankly, troubling. | hope
months and arguably for more than 10 years ~+ ihe govgrnment fixzmis problgm Thg
should be illegal remains illegal, :

notwithstanding the attempt by parties befor((e:ommr[tee has —recommended that the

oo . government go back and examine both the
a court in Victoria to turn that on its head. legislation handbook of the Department of

When it came to the officers of thethe Prime Minister and Cabinet and the
government clearly slotting this |eg'S'at'onAttorneyGeneral's Department'Suide to
under one of those acceptable headings fgfaming Commonwealth offences, infringe
retrospective legislation, thénkage being ment notices and enforcement poOWers
made by officers was less than impressiveansyre that the articulation of policy is clear
There is a document that the governmenh relation to the introduction of
publishes called th&uide to framing Com retrospective legislation and  legislation
monwealth offences, |nfr.|ngement noticegelevant to ongoing legal proceedings, with
and enforcement powewshich sets out the an emphasis on ensuring that the principles
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of the rule of law and of the separation ofparliament's actions in a quite different way.
powers are respected. Frankly, that is nofou are having your cake and eating it as
evident from the documents at the presemtell, with great respect.
time. As | say, | think there is a good case for | 4o not want to delay the Senate any
retrospectivity here, but | am not sure thgonger. | want to reaffirm that we on this side
case is being well made by officers e of the chamber believe that the parliament
department that is handling this legislation. pazsdecided that people smuggling should be
Having settled that, | have to also takea criminal activity and that that criminality
issue with some of the arguments thashould not be in any way tempered or
Senator Hanseloung has run here this watered down by virtue of the fact that some
afternoon. Senator Hansdfoung will be of those people being smuggled may
well aware that the Greens argued strongliranspire to be genuine refugees. It is
and mssionately against the AsRieople important for the parliament's will in this
Smuggling and Other Measures Act when itespect to be clear because there are
was before the parliament last year. Thepresently proceedings before the courts of
said at the time that it was wrong because Australia where that issue is being tested.
would create offences where offences shoul@ihere should be no doubt that those who
not exist. Those offences included wheresmuggle people should be subject to
peoplesmuggle people to Australia who turnprosecution and, if théacts are found to
out to be refugees. They argued that thsupport the case, convicted of those offences.
smuggling of people to Australia who turnThat is what the parliament ensures by
out to be refugees should not be a crimingbassing this legislation today. But some of
offence. They argued that very consistentlyhe arguments being used both in support of
and cogently before the parliament. the legislation and in opposition to it are,

But today hey are arguing that it is openWi'[h the greatestrespect, spurious in the
to a court in Victoria to find that, in fact, that&xtreme.
is not what the parliament intended at all and Senator BACK (Western Australin
that the parliament intended that maybé€l14:58:. | rise to speak to the Deterring
people who smuggled to Australia peopld®eople Smuggling Bill 2011 and to support
who turned out to be refugees were peoplihe comments by our deputy leader in this
for whom there should be no moralplace and shadow Attorné&yeneral, Senator
culpability with respect to the peopleBrandis, and amment that the coalition has
smuggling and that we should forgive andhown a good deal more courtesy to the
exonerate people who smuggle people igovernment this week than has been shown

those circumstances. to the coalition in the legislative process, to
international law. in this whole exercise with the legislation

before us once again, is the failure of the
. ) . Labor government, the Prime Minister, the
international law or not, with great respect L oo

turrent Minister for Immigration and

Senator Hanseloung, is irrelevant. You ~. . hi d the leader of th

argued that the parliament was doing aC't'ﬁ.ensl P anh the leader of the government
certain thing by passing the legislation Iasl[nt "f‘ p.ace, t_ € previous rTunlst(.er.

year. You are now arguing that it is perfectly This is a circumstance in which, had the

Senator HUMPHRIES: Whether it is
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the Howard governmedtpolicies that Australian taxpayers. For those who would
actually protected those who wouldsay there is some equalisation in the annual
otherwise have got on to leaking boatstradition of GST funds and therefore that
policies which had effectively cut thefigure is picked up on behalf of Western
peoplesmuggling industry odt we would Australia, | need only remind the Senate of
not be standing here today debating isssie the verylow proportion of GST funding that
and, more to the point, we would not haveeturns to Western Australians each year as a
seen the tragic outcomes that have been thesult of the inequitable distribution by the
case over the last three or four yedrwant Grants Commission. That figure of course is
everybody to be very clear in theira mere 70c in the dollar, as opposed to a
understanding of that. figure in excess of 90c in the states of
Why is the coalition supporting this Queensland, New South Wales and Victoria

legislation? Becausthere can be no more and well and truly over the dollar per dollar
reprehensible industry or trade than thé&ate in the Northern Territory and South
smuggling of people and the trading 0f,A\ustralla.'Ido not want t.hIS' point to be lost.
human misery that we see on a -daylay Thg cost is not equally distributed around the
basis. Anything at all within the law that will nhation.

put a halt to this trade must be supported. It We are discussing this legation because
is regrettable andreprehensible that the of the government's demonstrable failure on
coalition has to support a situation whichborder protection. It has been a sad litany,
should never have materialised in the firsfor then Prime Minister Rudd, Prime
place. Minister Gillard and the various immigration

As a Western Australian senator | do wanfinisters who have attempted to solve these
to draw the attention of the Senate to wheri§Sues but have failed reably. East Timor
the costs of most of this peogenuggling Was never a solutidnanybody would just
falld and that is in our state of Westernhave to visit East Timor to realise that the
Australia. The vast majority of those eitherinfrastructur(_'—:. is not in place and that there is
found guilty and serving sentences ofot yet stability. We all look forward to the
awaiting trial are in jails in Western elections in East Timor in March of next
Australia. 1 do not want to comment in thisyear. | applaudhe role being played by the
presentation on those associated with th@ustralian Defence Force in trying to
underage issuebut | have a lot of sympathy stabilise ‘East Timor and assist in the
for the argument that we need to be able t@émocratic process. But anybody with any
more accurately determine the age of peopRense who visited East Timor would know
who are caught up in this trade. If we cafhat they are by no means ready to accept
address this issue with a greater degree 8PMe form of botched and aced up
clarity, fairess and equity for minors, |@sylumseeker solution.
would bevery keen to pursue that. But thatis We then had the failed Malaysia solution.
not a topic for this discussion. Questions from my colleague Senator Cash

It costs the Western Australian taxpayefave been miserably unanswered by Minister
$130,000 per year for every people smuggldrart- Malaysia was never going to be a
accused or people smuggler found guilty irfolution to this problem. That is evidenced
our jails. This is an unfair impost on both thePy the fact the originally we were

judicial system in our state and Westerrfonsidering 800 asylum seekers being
resettled in Malaysia in return for some
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4,000 approved refugees coming to thigorrectly | think some 148 countries are
country. We have already vastly exceededignatories. It is obviously a case of pride on
the 800 and so we know it was never goinghe part of the Prime Minister that she chose
to be a longerm solution. Historyrecords to not do tha Of course we know from
that the Malaysia solution did go to the Higheaked cabinet discussighgnd we know
Court of Australia, and the High Courtthat governments of any persuasion are not
adjudicated that it was unlawful. Not onlyperforming well when cabinet leakghat
was the solution never going to work;clearly it was the solution desired by several
Malaysia is not a signatory to the UNHCRIn the cabinet, including the poor fellow who
and therefore, even had the 800 beeactually has totake responsibility for this,
appoved to go, it was only ever going to beand that is Immigration Minister Bowen. |
a bandaid solution. believe that that offer from our leadership
The Prime Minister chose to deliver astill remains. Mr Abbott has invited the

vitriolic attack on the High Court judges, andPrime Minister to come on board. Every
particularly Chief Justice Robert French. [Other area has been rejected by the Labor
was also on one occasion affected by aRarty, with the rception of this one. They
adverse judgment by théligh Court of have had to reluctantly accept this and of
Australia, in about 19993. | remember Course itis the last optioit.is so gracious of
being told by Crown Law in Western the coalition to support this bill as presented
Australia two thing8 the first was that | had DY the Labor government. We do so partially
lost and the second was that | was not t§ g€t the government out of the miserable
criticise the High Court judges. It is totally Situation into which it has descended, but
irrelevant to this debate thahet platform More importantly to try to put an end to the
upon which that High Court judgment wasdespicable trade that is people smuggling.
made in that case has now been complete10S€ of you who have any knowledge of or
dissembled. In the words of the therlinks with Asia would possibly know of the
Governor of Western Australia, a past Chieflelight in the peoplemuggling world tht
Justice of the Supreme Court of Westerdccompanied the High Court decision and
Australia, that particular judgment wijo the encouragement which, as we all know,
down in history as probably the worst ever ihas translated into an increase in the number
the history of the High Court. Nevertheless, Pf boats and people. It was only on Monday
took the advice of Crown Laivadvice ©Of Tuesday, | think, that questions were

which the Prime Minister either did not take@sked of Minister Carr. At that time, litt
or was not gived and did not criticise the 13 boats had arrived since the most recent

Chief Justice. High Court decision. Of course, that number

. must now be increased to 16. | remind you
It is well-known thatthrough our leader, that we are now towards the end  of
Mr Tony Abbott, we made the offer to the

government that we would support theirNovember. Anyone who has any knowledge

legislation in  consideration of the of the geography of the northest of

. Australia will know that we are moving
government agreeing that any asylum

) .%uickly into the cyclone season. We are
seekers should be repatriated to countrlemovin uickly to a time of vear when it is
which were signatories of the UN 94 y Y

Convenion on the Status of Refugees OIridiculously unsafe to _be putting to sea in
© _~any sort of craft, especially those of the type

course Malays!a s not one of thOSE‘thatwe see being used by asylum seekers.
countries, but if my memory serves me
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| contrast the courtesy shown by the this week. | will tell you what the depth, or
coalition to the government with that shownthe trough, of this week was.

by the government and the Australian Greens The DEPUTY PRESIDENT: Senator
in this place this week. It would bepack, | draw your attention to the question
reasonable to reiterate what has been put fpfore the chair. You have been mostly

me by some of my constituents. They havgelevant, but you have strayed in the last
said that democrgchas gone very close to minute or so.
its death this week. | do not want to talk Senator BACK: | will. nevertheless
a.bOUt what has gone on in the other Plaq\e/\’/ith your concur.rence [5eputy Preside’nt
simply becaus_e_we are. no_t involved n It'concludé from going tc’» the height to the'
Nevertheless, it is an indication of the falluretrough The trough of course was the
of this grasping government. | wil .Commemcurtailr.nent of the debate on the Family Law
on what ha gane on in th!s plact_—:‘ this week. ILegislation Amendment (Family Violence
for one am extremely disappointed to have "~ o Measures) Bill. That debate
begn In the process, part Of. the Process aidh ted out robustly. The contributions from
objecting to a Process in which we will haVPTaII sides were fantastic on an issue of
seen more than 20 bills rammed through thl?remendous importance  to  Australian
plgce this week W't.hOUt proper Olebatefamilies, particularly to children affected in
W'tho.gt p_roperf scrutlné/, W'thOUtd prc_Jrr)]er he circumgances of the breakp of a
consideration of amendments and withoul - . L
the capacity to do what senators are sent éaggzgvevh;f ns;}e, \t/r\;;tl ?12?/2tet>§grl1ll(\)/2?§dgggg
this place to do. amendments moved by Senator Wright,
At the start of the week, the Manager ofyhose area of professional expertise this was
Government Business in the Senate, Senatggfore she came into the Senate, will stand
Ludwig, used the term ‘time maregent'. |  for me for a log time as the low point in the
am relieved to learn that it was the PresideRfemocratic process of this place. | will
who, late yesterday afternoon, used the terghnclude by supporting my own deputy
that was meant: the guillotine. Legislationeader, the shadow Attornegeneral,
that should have been the subject of intensgenator Brandis, in supporting the Deterring
scrutiny and that will have a profound effectpegple Smuggling Bill 2011 and by hoping
on enormous numberef Australians was that the government sessnse, accepts the
guillotined. Contrast those bills with the one;gyice of our leadership and gets on with a
on which, yesterday, we had the pleasure @froper longterm solution to the people
demonstrating the activities of the Senate aimyggling and asylurseeker problem.
its besd at the level that the community Senator LUDWIG  (Queensland
would _expect. That was the Safety’Minister for Agriculture, Fisheries and

Rehabilitation and Congmsation Amend f ;
ment (Fair Protection for Firefighters) Bill Forestry, Manager o quernmenF Busmess
in the Senate and Minister Assisting the

. . ol
wh|ch passed through th'.s chamber WIthAttorney-GeneraI on Queensland Floods
unanimous support and with comments b L )

. . ecovery (15:12: | thank senators for their
the chair of the Education, Employment an I .

. o : contributions and | commend the bill to the

Workplace Relations Legislation Comm'ttee'SenateQuestion Ut
Senator Marshall, myself, ther€&ns and the T put: .
National Party. That to me was the height of That this bill be now read a second time.
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The Senate divided. [157]
(The Presided Senator Hogg]

memorandum takes account of
recommendations made by the Senate Legal

AYES oo 46 and _Constltutlonal Affairs Legislation
NG Q Committee.
Majority............... 37 In Committee
AYES Billd by leavé takenas a whole.
Abetz, E Adams, J Senator HANSONYOUNG (South
Back, CJ Bernardi, C Australig (15:22: | have some questions to
E:'g[']‘épc'}M S'(E;”;Qggim’ SJ the government in relation to the bill.
Brandis, GH Brown, CL (teller) Obviously | outlined the opposition of the
Cameron, DN Cash, MC Greens to this piece of legislation in my
Colbeck, R Crossin, P contribution to the second reading debdt
Edwards, S Eggleston, A ask the minister how the government
Evans, C Faulkner, J iustifi he b h of th . i
Fawcett, DJ FierravantiWells, C justifies t e reac. 0 t_ e _sepa}ranon_ 0
Fifield, MP Fisher, M powers in that this legislation is being
Furner, ML Gallacher, AM introduced to change the current act while
Hogg, JJ Humphries, G this question is before the courts in Victoria.
Kroger, H Ludwig, JW
Lundy, KA Macdonald, ID Senator LUDWIG (Queensland
Madigan, JJ Marshall, GM Minister for Agriculture, Fisheries and
migr]]z z 5 mgi‘j‘g‘sﬁ Forestry, Manager of Government Business
Moore, CM Nash, F . in the Senate and Minister Assisting the
Parry, S Ronaldson, M Attorney-General on Queensland Floods
Sherry, NJ Stephens, U Recovery (15:22: The question is in error.
\?ﬁr_'e’ G R gquh?‘”: Aﬁ This is a general power to undertake this act.
fiams, enophon, There is ndoreach of the separation.
Senator HANSONYOUNG (South
NOES Australig (15:23: The question for the
Brown, RJ Di Natale, R government in re_Iatipn to these issges is, |
HansorYoung, SC Ludlam, S believe, a constitutional one. During the
Milne, C Rhiannon, L Senate inquiry into this piece of legislation a
Siewert, R (teller) Waters, LJ number of individualefore the committee

Wright, PL

Question agreed to.
Bill read a second time.

raised the issue of bringing forward further
litigation if indeed this legislation passed.
Has the government looked at this
possibility? If so, what type of resources

would need to be spent on any further
litigation as a result of th legislation
gassing?

Senator LUDWIG  (Queensland
Minister for Agriculture, Fisheries and
Forestry, Manager of Government Busines
in the Senate and Minister Assisting the Senator — LUDWIG  (Queensland
Attorney-General on Queensland FloodsMinister for Agriculture, Fisheries and
Recovery (15:22: | table a replacement Forestry, Manager of Government Business
explanatory memorandum relating to thd? the Senate and Minister Assisting the

Deterring People Smuggling Bill 201The AttorneyGeneral on Queensland Floods
Recovery (15:24: There are two things.
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Firstly, it would not be appropriate to discussnay wel prove them to be guilfy not in
cases currently before the courts. Secondlyelation to a law that stood when they were
in relation to matters that may be sought intarrested but a law that, consequent to cases
the future, it would be a hypotheticaldealing with their proper judicial handling,
question. Obviously people are able to brinfpas been altered by the passage of the
challenges to legislation, dem#ing on the legislation we now have before us in the
nature of the facts and circumstances as ti8enate.

cases arise. Senator LUDWIG  (Queensland
Senator BOB BROWN (Tasmania Minister for Agriculture, Fisheries and
Leader of the Australian Gregnd5:24: Is Forestry, Manager of Government Business
it therefore the case that this legislation hag the Senate and Minister Assisting the
no relationship whatever to matters beforéttorney-General on Queensland Floods
the Australian ourts or to the recent High Recovery (15:29: The short answer is no.
Court decision? The law is as it currgly stands. There is no
Senator LUDWIG (Queenslang  court ruling Fha}t offends the provision. As |
Minister for Agriculture, Fisheries and indicated, this is a matter that, regardless' of
Forestry, Manager of Government Busines§€ outcome, provides for the need to clarify
in the Senate and Minister Assisting thé@yond doubt the existing understanding of
AttorneyGeneral on Queensland Floodghe laws.
Recovery (15:24: The reason these amend Senator BOB BROWN (Tasmania
ments are necessary is that the words 'fageader ofthe Australian Greeps(15:27):
unlawful right to come to Australia’ form Let me be direct. | asked the minister
part of the elements of the peogieuggling whether this law and this interpretation that
offences in section 233A and 233C of thas now being presented to the Sedatehich
Migration Act 1958 that are not currentlydid not exist before thdthas retrospective
defined. The amendmen in the bill are application to existing cases before the
necessary to clarify beyond doubt the existAustralian courts.
ing understanding of the laws. The gepator LUDWIG  (Queensland
amendments will also ensure that convictiongyinister for Agriculture, Fisheries and
for peoplesmuggling offences that havepgrestry, Manager of Government Business
already been made, as well as prosecution$ the Senate and Minister Assisting the
underway, are not invalidated. Attorney-General on Queensland Floods
Senator BOB BROWN (Tasmania Recovery (15:27: The amendments would
Leader of the Australian Grednd5:29: Is apply retrospectively from December 1999,
it not the case that a parliament, particularlwhen the words 'lawful right to come to
minister® who evolve laws for the good Australia' were first inserted into the peocple
running of the countd have to have the smuggling offences in the Migration Act.
foresight to anticipate circumstances so thdRetrospective application is necessary to
the prosecution and practice of the law caravoid uncertainty about the validity of
proceed? But in this situation theprevious convictions and maintain current
government, being found by the High Courprosecutions.
hot to be able to prosecute certain persons senator BOB BROWN (Tasmania
being held on peoplemuggling charges, has| eader of the Australian Grean@5:27: It
decided to retrospectively apply a law thagook some time, but there we have it. Senator
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HansonYoung is right. What we are dealingcourt matters being able to alter the rules
with here is a parliamedtat the behest of after the prosecution gets underway and the
the government, which is prosecutingdefence gets underway. It is, at best, very
individuals held in Australian jaids passing poor behaviour but, at wofstbecause it is a

a law so that that case can be altered iserious mattér it breaches the principle of a
favour of the government and against théair go and natural justice.

people who are under charges. As Senator senator BERNARDI (South Australij
HansorYoung put it so clearly during the (15:13: After listening to that contribution
secondreading debate, this is outrageous. liust then from Senator Brown and the one
is appalling. We are a country that believeggrlier from Senator Hansefoung, | am

in the rule of law. But here we effectively gistressed by the level of hymisy that is
have the government saying: 'Our casgeing displayed in this chamber. In respect
before the courts is not strong enough. Wt this bill, it is a serious issdeand we
want to go to the parliament and get iknow thas but this chamber has been
strenghened to have retrospective applicagepating serious bills all wedkor, in fact, |
tion." When you are dealing with the rights ofshould say it has not been debating serious
people to be treated properly before the lavijjs because we have notére allowed to
that is outrageous. | am surprised that Wgyen have a word of discussion about them!
have people on both sides of this parliamer\;\/hy is that? Because the Greens have
with legal training who are supportinis continually supported the guillotine or the
legislation and that it was not stopped in th%agging of debate on important bills.

House of RepresentativesSure, let the | raise this because | want the people of

gov.er_nment, in the wake of a High Cour'[Australia to know, and | want this amber
decision, have an amendment to the law

which applies in future cases so that peopltﬁlO kT‘OW’. abogt the hypocritical behaviou_r
tempted to break a law of the Common at is being displayed by the Greens. Earlier

wedth of Australiaknow there is a new law today, when a genuine inquiry was made as

i . _to how long this committee stage on this bill
there. But to retrospectively apply a law like .

) ) X . : was going to take, the answer from Senator
this, which effectively is going to mean that . X

- L HansonYoung was 'until you gags'. What
people who are unjailable under existing law .
N ] shameful display by these appendages to

may be jailed is very close to a perversion o :
T . ) the government who have stifled debate all
justice. It certainly goes amwt natural

fairness and it breaches the principle thavtve?k. on |mporta£t bills a_md yet theyﬁar:e
people should be treated as the law stanofg..s'.s“ng upon making spurious points off the
What would happen, might we ask ifmlnlster until they are gagged. This is their

. . attempt to reclaim the higimoral ground
defendants were able to come into this placf?om which thev fell manv. many. moons
and persuade the parliametitat the law Y Y y

ago. The people of Australia need to know
Zggm?ﬁgrghngg sgethggéggﬁ%gutﬁueéu%his and the government needs to know this

because it is the governmedoing it the as well, that we have been played off a break

oppositionthinks that is okay. | join Senator by a manipulative and deceptlve group of
X ) .. __people who are seeking to twisd contort
HansonYoung in saying to the opposition

that there is a very, very important prudentiaﬁhmgs’ in_their disgraceful application of

matter being subverted herat is, you do double standards, in a manner by which to

not have one side or the other of a series ﬁie;kghgn?ggplete mockery of democracy in
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| would say to you, Mr Chairman, and tolt is a party that has seiliterest at its very
my colleagues here that we have to make lzeart and after a week of stopping others
decision about what iapplicable in these from speaking they now want to talk to their
circumstances. We have a circumstanckeart's content.

whereby a party has stopped us from having This is a travesty. This offers an exposure
debate next week in order to suit themselveghat needs great ventilation rightross this
we have a circumstance where a party havgeat land because the Greens are now
gagged debate on important bills becausganipulating our democracy and they are
they wanted to get out dfiere to go to0 gjently stifling disser@ anything that they
Durban and now we have a circumstancgo not agree with. Quite frankly, | agree with
where a genuine filibuster is taking placenis pijll. | think this bill is a very important
There is no merit to this, and | know there i%)j| that needs to be paed as soon as
no merit to it because | was told earlier thabossible so that the government can get on
they are going to stay here until we gagyith their actions. We have unequivocally
them. That is a filibusr. It does not given our endorsement to this bill. So that is
contribute to the debate. It is once again ghe point that | want to raise: it is the will of
demonstration of the rank hypocrisy that ighis chamber to pass this bill and there is no
so evident on so many occasions by the parbhe more ogn to free speech than me for
to my left. It is a travesty. We expect othergther people to explore the issues, but not
to abide by the rules. when they are taking advantage of the
| do not like seeing the gagging ofAustralian people.
debaté | have to tell you thét but there are  The Greens are a party that apply to

other issues about time management whicfhemselves rules that are different from the
we have to work thrqu_gh. | said earlier todayles that they apply to other people. They
that we had three sitting days next week tgpply to themselves standards that are- diff
explore this, which the Greens did not wangrent from those that they apply to others. To
because they wanted to take theistitlass her credit, | will say that Senator Rhiannon
flights to Durba® and that is the guts of it. goes not want corporate fundraising, but the
It interfered with their travel plans, so theyrest of the Greens Party apply different rules
wanted to stop the parliament from having itgg to fundraising perspeatis than for
scheduled days, and now, after a week Ghemselves. We know that and we know that
being exposed to the despicable actions th&lenator Bob Brown has already been
have taken place ahéir behest and their yeferred to Privileges, but we also know that
insistence, we now have their attempt ige sought to raise money to alleviate some
claim the high moral ground by makingjegal bills under some sort of spurious
others gag them. Let me tell you that, agjrcumstances, but of course that goe
unfortunate as | find it, it is time for thesegpoyes

people to be exposed for what they are. It is Senator Bob Brown: Mr Chairman, |

time to let the Austlian people, many of . ;
. . . _rise on a point of order. The comment that |
whom are interested in these proceedings . .
! ) sought to raise money under spurious
know, so that they can find this out, that the. . o .
: circumstances is similar to the earlier
party which purports to represent the .
! . . comments about fraudulence and it should be

interests of parts of Australia and which

purports to represent the interests of th\éwthdrawn.

environment is onlyniterested in themselves.
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The CHAIRMAN: Senator Bernarglit Serator BERNARDI: Indeed, | do. |
would assist if you withdrew that remark.  thank you for thasuggestion. As a poirdf

Senator BERNARDI: | withdraw that Clarification, to you, Mr Chairman, the
remark, Mr Chairman. But for the sake of thenatter | was talking about and the facts
record, let me demonstrate that there was &jtached to thatare not a product of
suggestion that legal bills needed to be paiBfivileges; they are not befor privileges
by Senator Brown and that there wahi@at Inquiry now. It goes towards Senator Bob
of bankruptcy attached if they were not paidBrown’s fundraising to pay his legal bills. He
Now, according to my records raised well in excess of thaand by many

Senator Ludwig: Mr Chairman, | rise on anonymous donations, and yet he rails

a point of order. | do not think he can accep‘?ga'nSt honest donatidis )
the rule of the chair and then decide to state The CHAIRMAN:  Senator Bernardi,

it another way. | did not rise befarut it is could I suggest thayou come back tohe
also inappropriate to mention the issudluestiorbeforethe chair.

around privilege. Privilege is a very Senator BERNARDI: and it brings me
important principle in this place. | would back to the question, which is one of
remind senators thapeople do have a hypocrisy. All week we have had the
presumption of innocence when these issugmgging of debateon a number of
are raised. It applies to all of usthis place. contentious and importanbills and vyet,
And it is appropriate thathe procedures in despite the importanagf thatearlierdebate,
this place are followed. They have beemve now know from the Greens thae are
followed, and we as senators should bgoing to have a filibuster, because | was told
cognisant of that and not say anything furtheas much. | was told thahey were going to
until the Privileges Committee has decidedtay there and keep talking until they had a
what they want to do and wercaead the filibuster. | want the Australiarpeople to

Privileges Committee report. know about the true naturef the Greens
Senator lan Macdonald: On the point of Party. They are very dangerous. They are
order, Mr Chairman, | support Senatordangerous to our democracy, because they

Ludwig's contention on the matter ofWwantto stop us from debating things in this
privilege, but, in relation tbis other point of chamber unless it suits them. | say tisathe
order, the first one he made, Senatofrong approach.

Bernardi wihdrew the adjectives and he is We have already had three days
now relating a set of facts. You can hardlywithdrawn because dhe Greens, and they
say thatthat is contrary to your ruling and do not want to wear the consequences of it.
you can hardly say thathat is casting So | wouldsay to you, Mr Chairman, that
aspersions on Senator Bob Brown. He ithis bill should be passed as soon as possible,
simply relating and | wouldlike the minister to facilitate that

The CHAIRMAN: Thank you, Senator as early as he possibly can, because it is very
Macdonald. There is no further point ofimportant that this is enacted so thétte
order. Senator Ludwig has made soméustralianborder protection systeran be
important remarks in relation tgrivileges, Stronger than it currently is.
and | wouldask all senators to consider those Senator HANSONYOUNG (South
remarks. Senator Bernardi, could | ask thaAustralig (15:40: | have some questions
you remember the questiteforethe chair.  for the minister in relation tthe issues thdt
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raised in my speechl the second reading Attorney-General on Queenslandrloods
about the mandatory minimum sentencefkecovery (15:44: | have no current
We know thathis is the primary reason thatindication.

the Victorian court case has been brought sepnator HANSONYOUNG (South
forward; because of the complications thaﬁ\ustralia) (15:44: Here we have it. The
that is creating not catching the kingpins governmentis not serious about this issue.
and the big fish buinstead, using the small They are not doing anything thatctually
fr_y, the Indonesian fishermen who have beegqgresses this issue, because thelevpoint
tricked onto these boats, as the scapegoafihe case beforthe Victorian courts is the
for the government'ssmashing the people farce of the mandatory sentencing regime.
smugglers’ businessodel' approach. Until the governmentan see thand moves
What is the governmergoing to do in to address it, these issues are not going to go
relation to these genuineconcerns raised away. This bill does nothing to address those
around the mandatory minimum sentences8sues. This biltloes nothing to deter people
It was acknowledged in the Senate inquingmuggling. This is all so that the government
thatthis was a problem. This bill is being putcan get out of here today and say, 'We did
through the parliament today, with thesomething to smash the peoglauggling
support of the oppositiénthis is one issue businessmodel’, when you have actually
where 'Dr No' says yes atides up shoulder done nothing at all.
to shoulder with the government. What is the \what about the children who are being

governmentgoing to do in relation tdhe he|d in Australiarjails? What is the minister
mandatory sentencing issues raised sincerej,q the governmendoing to address that
by legal experts as to Why the)_/ have evepg,e? Again, we know thahese young
brought this case forward in the first place? people are being held in Australidatention
Senator LUDWIG (Queensland  facilities, Australianjails, despite the facts
Minister for Agriculture, Fisheries and thatthey are not 18 years old atteere is no
Forestry, Manager of Government Businessonclusive evidencé¢hat the governments
in the Senate and Minister Assisting theable to even charge them. At the end of the
Attorney-General on Queensland Floodsday, the courts are going to find thlaey are
Recovery (15:42: As | indicated earlier, not adults and send them home. How much
the reason for bringing this legidtat money out of the public purse is being spent
forward was to put beyond doubt the legabecause the governmenill not tackle these
position. | will not reiterate that. | said it issues properly because they are all about
earlier. In terms othe offences, they apply spin, they are all about smokescreens, they
equally to everyone. are all about slogans and they are nothing
Senator HANSONYOUNG (South about substance? What is the minister doing

Australig (15:44: | will ask the question t0 address the issue of children being

again: is the govementgoing to consider detained in Australiajails?

amendments to the mandatory sentencing Senator LUDWIG (Queensland

regime? Minister for Agriculture, Fisheries and
Senator LUDWIG  (Queensland  Forestry, Manager of Government Business

Minister for Agriculture, Fisheries andin the Senate and Minister Assisting the
Forestry, Manager of Government Busines4ttorneyGeneral on Queensland Floods
in the Senate and Minister Assisting théXecovery (15:44:  With respect, Senator
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HansonYoung, you are incorrect. It is the  The reason the opposition are voting for
policy thatwe do not prosecute minors. Wethis legislation is that this is the type of
return them as soon as possible. legislation Tony Abbt is proud of. That is

Senator HANSONYOUNG  (South why they are voting for it; not because they
Australig (15:44: | would like to give the are doing the right thing and not because
minister an opportunity again to put on théhey are doing anything that tackles the
record exactly what evidentiee government iSSUe. If Tony Abbott had thought of it, he
has that the current legislation has indeegould have.
deterred anybody from participating in | can see that | am not going to get
people smuggling. anywhere wih getting responses to the

Senator LUDWIG  (Queensland  9enuine questions | have. The whole point of
Minister for Agriculture, Fisheries and this legislation is not to deliver any substance
Forestry, Manager of Government Busines! refation to the issues being dealt With
in the Senate and MinisteAssisting the and why the court case in Victoria is
Attorney-General on Queensland Floodscurrently happening; it is all about scuttling
Recovery (15:45: Can | put it simply in the ca@e. It absolutely is a breach of the

this way: having an effective offencesSeparation of powers. It will open up the case
regime is a deterrent. for further litigation at the cost of Australian

Senator HANSON-YOUNG  (South taxpayers, and it is all for show and spin. I.t is
. i . . so that this government can go home tonight
Australig (15:49: | would like to make it ,
and say, 'Yep, we fought ofit least one
very clear for thesake ofHansard and to . .
: ; court case this year.

anybody listening, that the government have ,
consistently failed to show that there is | do not have any other questions for the
anything in the current legislation that hadhinister because | do not think he has any
acted as a deterrent. This bill is named th@hswers. The government have no idea what
Deterring People Smuggling Billyet the they were doing with this bill, except
within the Migration Act have deterred disgrace to be abusing our court system in
anybody, because the figures have not gor{Bat way.
down since 2010. In fact they have Senator RONALDSON (Victoria)
increased. N@ne has been deterred unde(15:48: | would like to point out on the
this legislation because it de not target the public record that there was no response
right people. The people it targets are thom Senator Hanse¥oung in relation to
scapegoats for this government's gettinthe matters raised by Senator Bernardi.
tough on people smugglers. It is an absolut€learly those comments were made.
farce. The government want the Australian can the minister confirm that the total

people to believe they are doing somethingaymper of people arriving since August 2008
but they are doing abkitely nothing except js 12 848; that the total number of boats
punishing  vulnerable, impoverishedsince August 2008 is 250; that the total
Indonesian fishermen and children. Where .iﬁumber of arrimls since polling day at the
the Labor Party's moral compass on thifast election is 95 boats and 5,499 people;
issue? and that the total number of arrivals since the
Prime Minister knifed the foreign minister,

CHAMBER



Friday, 25 November 2011 SENATE 9701
on 24 June last year, is 109 boats and 6,296 AYES
people? Abetz, E Adams, J
Can the minister also confirm that ihe g_ﬁllcb gﬂ g_em?fd# c <
L ilyk, irmingham,
year 200203 there were no boats; in 2@03_Bish0p, ™ Boswell, RLD
04 there were 82 people and one boat; ifgyce, sk Brandis, GH
200405 there were no arrivals; in 2006  Brown, CL Bushby, DC
there were 61 arrivals on eight boats; irfameron, DN Cash, MC
200607 there were 133 on four boats; and i@o'bec"' R Crossin, P
200708 there were 25 people on thrego 2SS Eggleston, A
boats? peop eEvans, C Faulkner, J
oats: Fawcett,DJ Feeney, D
Fifield, MP Fisher, M
.S.enator LUD.WIG (Q.ueen.SIana Furner, ML Gallacher, AM
Minister for Agriculture, Fisheries and ;4435 Johnston, D
Forestry, Manager of Government Businesgroger, H Ludwig, JW
in the Senate and Minister Assisting the-undy, KA Macdonald, 1D
Attorney-General on Queensland FIoods!\/""‘o"g""”éJJ magha”' i'\’{ !
Recovery (15:50: In answer to the first o2 = o Mol uoas J(e en)
part of your qustion, | generally would moore, CM Nash F
indicate that | would not take your figures asayne, MA Polley, H
given. | would seek to ensure that | had myratt, '-SCM gﬁ”a'dsﬁni M
own figures. Seeing that you already seem tg¥ erry, NJ
. . . . gh, LM Stephens, U
have the figures, though, I will still maintain gierle, G Thistlethwaite, M
that position and take it on notice to confirmurquhart, AE Williams, JR
whether those figures are in fact correct. ~ Xenophon, N
In relation to the second part of your
question | simply reject it. This government NOES
has addfessed ' peo.ple smugglln%rown’ RJ Di Natale, R
comprehensively. It is a failure on your partjansonyoung, sc Ludlam, S
that you have not sought to support theine, C Rhiannon, L
legislationwe have put forward. \?JeWﬁrt,PFi (teller) Waters, LJ
. t,
Bill agreed to. o
Bill reported without amendments; report _
adopted. Question agreed to.
Third Reading Bill read a third time.
Senator LUDWIG: | move: PRIVILEGE
That the bill be now read a third time. The PRESIDENT (15:58: By letter

dated 24 November, Senator Bob Brown has
raised a matter of privilege: a possible
improper relationship between Senator
Boswell and Metcash, a listed company in

Question put.
The Senate divided. [15:56]
(The Preside Senator Hogg)

AYES..oiiiiiisinsiass 33 the grocery marketing and distribution
NOES........oovvvvns 9 business, and the influence of political
Majority...............44

donatons by Metcash on Senator Boswell's
instigation of a parliamentary inquiry into
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the ACCC's decision to block the expansiorvidence to a committee and on being
of MetcashUnderstandingorder 81(2) | am confronted by the committee with the
required to: allegation clarifies and corrects his evidence
... determine, as soon as practicable, whethertBen the potential improper interference with
motion relating to the mar should have the committee that could ensue from its
precedence of other business, having regard to tigeliberating and drawing conclusions on a
criteria set out in any relevant resolution of thefalse basis is addressed and the potential

Senate. harm is avoided. The protective or corrective
The relevant criteria are inPrivilege rationale of parliamentary privilege mean
resolution 4 as follows: that, for the most part, matters of privilege

@the principle that Wiliglateteeuyent madiars. power t o
adjudge and deatith contempts should be used  Although | am satisfied that the matter
only where it is necessary to provide reasonablggised by Senator Bob Brown addresses
protection for the Senate and its committees angyiterion (a) on the basis that the need for

for senators against improper acts tendin
substantially to obstruct them in the performanc%emﬂOrs to be seen to pe free of any

of their functions, and should ndie used in improper extemal influence is of funda

respect of matters which appear to be of a trividheéntal importance to the ability of the
nature or unworthy of the attention of the Senate>€nate to carry out its functions, I am
and mindful that the inquiry instigated by
(b) the existence of any remedy other than thapenator Boswell is 12 months old and was
power for any act which may be held to be &ompleted in February this year. The eom
contempt. mitteg in effect determined not to
Paragraph (a) 'the need to providasenable investiga_lte the matter further after legal
protection for the Senate and its committeeBroceedings were instituted. Furthermore, as
against improper acts tending substantially t €vident from the material provided by
obstruct them in the performance of theio€nator Bob Brown, Senator Boswell made a
functions' emphasises the purpose of the lagérsonal explanation to the Senate on 26
of parliamentary privilege as a means offovember 2010 in which he clarified
protecting the integrity ofhe institution and allggatlons ab_out the relationship between
correcting the impact of any improperpO“UC‘?" donations and the reference to the
attempts to interfere with the ability of theCommittee.
institution or one of its members to get on In these circumstances, it is difficult to
with their work. identify what, if any, other remedy could be

The Parliamentary Privileges Act 1987Provided Dby invoking the contempt
provides in section 4 thathe essential jurisdiction and, in the circumstaes,
element ofa contempt is that it involves whether the threshold requirement for

an improper interference with the free exercise blgm?f'ro_peil mterferencte _(I:_cr)]ntlnues t.c:t be
a House or committee of its authority or umciently — apparent. € commitise

functions, or with the free performance by aconclusion and the explanation to the Senate
member of the member's duties as a member. Dy Senator Boswell both indicate that

Correction of any improper interferencenca remedial ation has occurred. | therefore

be sufficient to remove the essential elemerfie€rminethat I should not give precedence

of the offence. For example, if a witness i O."?II motl(o:n o refer this matter to the
suspected of giving false or misleading” "Vieges Committee.
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Senator Bob Brown also wrote to me The PRESIDENT: Senator Brown, |
about the presence of journalists in thdave read the standing order. The standing
gallery when | made my statement on arder says quite clearly:
matter of privilege on Wednesday. | do not pebate on that motion shall be adjourned to
know if, or why, there were journalists in the the next sitting day, unless the Senate decides on
gallery and, in any case, there is no questiomotion, without debate, that the question requires
of privilege involved. At most, it is a immediate determination.
question of courtesy to the Senate or lackou can give notice of a motion if it is a
thereof. In accordance with the usualeference to a committee.

practice, | table the correspondence frard a COMMITTEES
with Senator Bob Brown. = :
Senator BOB BROWN (Tasmania Privileges Committee
Leader of the Australian Greengl6:04): Reference
Mr President, | dissent from your ruling. Senator BOB BROWN (Tasmanié

The PRESIDENT: If you are movinga Leader of the Australian Gregnd6:09: |
dissent from my ruling, it needs to be ingive notice that, on the next day of sitting, |

writing. shall move:
Senator Abetinterjectingd That the following matter be referred to the
Standing Committee of Privileges for inquiry and

Senator BOB BROWN: You are nothe
President, Senator Abetand! will take no . ,
direction from you. Furthermode Having regard to Senator Boswelacceptance
of a $30000 donation from Metcash, and other
The PRESIDENT: It needs to be given such donations in previous years and his
to an attendant to be brought up, Senataubsequent requesth @3 November 2010, for a
Brown. We will get an attendant there. parliamentary inquiry into the Australian Cem

. petition and Consumer Commissi®rlecision to
givsemngti:reet’)?aB rﬁ(ii?)\r/]w\l' | seek leave to block the expansion of Metcash:

. L (a) whether any person, by the offer or
Honourable senators interjectidg promise of an inducement or benefit, or by other
The PRESIDENT: Ordet Senator improper meansattempted to influence a senator

Brown, your mike is not working because ofin the senatds conduct as a senator, and whether

the interference. We need to see the motio!Y contempt was committed in that regard; and

report:

of dissent. We need the attendant tindp (b) whether Senator Boswell received any
that forward. That is the first thing. StandingPenefit for himself or another person on the
order 19§2) says: understanding that he would be infheed in the

) ) discharge of his duties as a senator, or enter into
Debate on that motion shall be adjourned tQny contract, understanding or arrangement

the next sitting day, unless the Senate decides @ping the effect, or which may have the effect,
motion, without debate, that the question requiregs controlling or limiting the senatsr indepen

immediate determination. dence or freedom of action as a senator, or

That is theprocess to be followed. pursuam to which the senator is in any way to act
Senator BOB BROWN: | am mindful of 2S the representative of any outside body in the

the hour and will have the matter broughF“SCharg(_a of the Senamd_u“es'

forward on the next day of sitting, Mr Mr President, that motién

President. But | wish to comment on both The PRESIDENT: No, there is no right

your ruling and to give notice of a motion.  to speak td

CHAMBER






