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MANAGING BREACHES OF THE PARLIAMENTARY SERVICE CODE OF CONDUCT

Introduction

Each parliamentary department has issued formal procedures for managing breaches of the Parliamentary Service Code of Conduct. These Guidelines are for the information and guidance of all Parliamentary Service employees, including managers and employees involved in cases.

APS booklet on Code procedures

The Public Service and Merit Protection Commission (PSMPC) has issued a booklet Managing Breaches of the APS Code of Conduct. The guidance it provides on APS procedures is relevant and useful. The booklet is recommended reading for people involved in managing cases. 

The Parliamentary Service Code of Conduct 

The Code of Conduct sets out the standards of conduct required of Parliamentary Service employees. The Code is prescribed in the Parliamentary Service Act 1999 (the Act). An important feature of the Code is that it requires Parliamentary Service employees to uphold the Parliamentary Service Values, which are also prescribed in the Act. Together, the Code of Conduct and the Values give very specific information on the standards of conduct required of Parliamentary Service employees at all levels. 

Copies of the Code and the Values have been widely distributed. They can be found in sections 13 and 10 of the Act via the link above. They can also be accessed on the Parliament's website at: http:www.aph.gov.au/parlserv.htm. 

In addition, the objectives of the Parliamentary Service Values have been set out in Parliamentary Service Determination 2003/2 which is also on the website.
Who is covered by the Code?

The Code of Conduct applies to all Parliamentary Service employees up to and including Secretaries.

How the Code of Conduct applies

The purpose of the Code of Conduct is to protect the integrity of the Parliamentary Service and Parliament's confidence in it by setting out a clear framework for managing performance and conduct. The Code is also the legal basis for managing conduct (and misconduct) in the Parliamentary Service. Employees whose conduct does not comply with the Code of Conduct or any element of it can be found to have breached the Code and may be liable to have sanctions imposed on them.

What used to be called 'disciplinary action' under the Public Service Act 1922 is now called 'misconduct action'. A breach of the Code of Conduct is misconduct.

The principles underlying the application of the Code of Conduct are:

· Parliamentary Service employees must uphold the Parliamentary Service Values and comply with the Code of Conduct. Secretaries, in particular, must also promote the Values;

· taking action in cases of suspected misconduct is primarily aimed at protecting the integrity of the Parliamentary Service and thereby maintaining the Parliament's confidence in the Service; 

· misconduct action is part of a range of people management practices intended to encourage high quality performance; and 

· procedures for managing the Code should be fair and reasonable, striking an appropriate balance between the needs of staff, the needs of the organisation and the public interest.

What is a breach of the Code?

A breach of the Code is a failure to comply with any element of the Code. 

Where a provision of the Code contains more than one element, it is not necessary for the employee to have breached all elements in order for a breach of the Code to be determined. For example, requirement (3) of the Code is that a Parliamentary Service employee, when acting in the course of employment, must treat everyone with respect and courtesy, and without harassment. An employee who is discourteous, but has not engaged in harassing behaviour, can be found to have breached the Code.

Requirements of the Code operate in several different contexts. 

· some requirements are clearly work-related without any mention of context (eg, the requirement to comply with lawful directions and the requirement to maintain appropriate confidentiality); 

· several others are specified to apply either 'in the course of employment', or 'in connection with employment'; 

· the requirement to behave in a way that upholds the Parliamentary Service Values and the integrity and good reputation of the Parliamentary Service applies 'at all times'. 

The context in which a suspected breach of the Code occurs can be important in deciding the case. For example the term 'at all times' means that conduct which is apparently unrelated to the performance of duties can be subject to the Code if there is a real connection between the conduct and its effect on the workplace. An employee found guilty of a criminal offence which impacted on the integrity and good reputation of the Service would have also breached the Code. 

How does unsatisfactory performance relate to misconduct? 

If an employee's unsatisfactory performance is for reasons or causes within their control, it may be able to be dealt with as a suspected breach of the Code of Conduct. 

Deciding whether something is within an employee's control needs to take account of the person's physical and mental capacities. For example, a persistent failure to comply with directions could be because an employee either is incapable of following directions or chooses not to follow them. Cases where employees are incapable of following directions should be dealt with under the procedures for managing underperformance. Refusal to follow directions should be dealt with under the misconduct procedures. 

Procedures for determining breaches of the Code 

Procedural fairness and standard of proof

The application of procedural fairness in the handling of a case requires that:

· employees against whom adverse decisions may be made must be informed in detail of any allegations against them; 

· wherever possible employees concerned must be provided with an adequate opportunity to put their case, and to hear the case against them, whether at an oral hearing or otherwise;

· where a decision has to be made between competing interests, all parties to a matter must be heard and all arguments considered;

· no person judges their own case or a case in which they have a direct interest; and

· decision-makers must act fairly and without bias.
Consistent with the requirements of administrative law, the standard of proof for determining whether a breach of the Code of Conduct has occurred is on the balance of probabilities. This means that the decision-maker must be satisfied that a breach of the Code is more probable than not. This differs from the criminal law standard of proof which is beyond reasonable doubt.

Departmental procedures

The Secretary of each parliamentary department has issued basic procedures for determining whether breaches of the Code of Conduct have occurred. These procedures require that, in addition to meeting the principles of procedural fairness :

· employees must be advised of the range of sanctions that may be imposed if they are found to have breached the Code.;

· the process for determining whether a Parliamentary Service employee has breached the Code must be carried out with as little formality and as quickly as a proper consideration of the matter allows;

· reasonable steps must be taken to ensure that the person who determines whether an employee has breached the Code is, and appears to be, independent and unbiased; 

· after a determination in relation to a suspected breach of the Code has been made, a written record stating whether the employee has been found to have breached the Code must be prepared and provided to the employee; and 

· if the employee's employment is to be terminated following a determination of a breach, the written record must specify the grounds for the determination and must also set out the findings on material questions of fact and refer to the evidence or other material on which those findings were based.

An employee suspected of having breached the Code is presumed not to have committed the breach until a determination has been made. No sanction can be imposed until there is a determination that the Code has been breached.

Alternatives to misconduct action

Not all suspected breaches of the Code need to be dealt with by way of determination under the Code. For example, where a suspected breach appears to be a minor infringement, it may be sufficient (and more beneficial) to counsel the employee and to warn him or her that any further similar conduct could lead to formal action. 

In some cases other responses may be appropriate, including:

· specific training, 

· changes in the workplace, or 

· changes to the employee's duties or line of reporting. 

The essence of good management of misconduct is that the response to problems is constructive and appropriate to the circumstances. Where a manager uses alternatives to misconduct action, he or she should take care not to imply that there has been any determination of a breach of the Code.

The process for managing cases

When a suspected breach has occurred, there are several steps in the process:

· deciding if the matter concerned can be dealt with informally, eg, by counselling or by some other action, or if it requires formal action to determine whether a breach has occurred;

· where a serious breach is suspected, determining whether the employee concerned should be suspended or temporarily assigned different duties;

· determination of the case by a person nominated to do so - the process is not required to be set out in procedures but must meet the requirements of procedural fairness and standards of proof;

· a confidential written record of the determination is provided to the employee; and

· the Secretary or a delegate of the Secretary may impose a sanction.

Considerations in deciding cases

Past conduct 

The determination of whether a breach has occurred should ordinarily be based only on the incident or incidents in question. However, if the employee concerned has a history which records relevant or related incidents in the past, this and any warnings, counselling or other outcomes may be relevant to the determination. The employee should be advised of any past conduct that will be considered in making the determination.

Criminal matters

Criminal proceedings may result from an employee's behaviour in the workplace as well as through his or her private actions.

An employee's behaviour in the workplace can be the subject of both criminal action and investigation as a suspected breach of the Code. If the criminal action is being taken as a result of charges laid by or on behalf of the employee's department, the person responsible for those charges should not also be the person investigating the suspected breach (this would be contrary to the principles of procedural fairness). 

While it is possible to pursue the misconduct process at the same time as the criminal process, there is some risk that the misconduct process could jeopardise the prosecution of the criminal charge. If the misconduct investigation needs to be pursued while the criminal matter is proceeding, close liaison with the parties involved in the criminal prosecution is important. In serious cases, it may be appropriate to suspend the employee until the decision of the Court is known.

As mentioned earlier, criminal behaviour outside the workplace can also be found to be a breach of the Code of Conduct.

Resignation during misconduct investigation

Where an employee resigns during the course of an investigation, the investigation must be discontinued. The legislative framework does not permit action to be taken against former employees. 

Any documents that have been obtained or created up to the date of resignation should be retained, even where the investigation is not complete. If the person later seeks re-engagement, these records can be used as part of the pre-employment checking process, subject to the principles of procedural fairness.

Sanctions

A sanction can be imposed on an employee only after it has been determined that the employee has breached the Code of Conduct. 

Where such a determination has been made, the Secretary (or delegate) can impose one or more of the following sanctions:

· termination of employment;

· reduction in classification;

· re-assignment of duties;

· reduction in salary;

· deductions from salary, by way of fine; 

· a reprimand.

A determination that a breach has occurred does not necessarily mean that a sanction must be imposed. Other action, such as counselling, may be adequate. 

Review of actions

Non-SES Parliamentary Service employees are entitled to review of any Parliamentary Service action that relates to their employment, including actions relating to misconduct.

Employees who have been found to have breached the Code may apply to the Parliamentary Service Merit Protection Commissioner for a review of 

· a determination that a breach has occurred; or 

· a sanction imposed (other than the sanction of termination of employment).

The provisions for review of actions are set out in Parliamentary Service Determination 2003/2.

An employee who has had his or her employment terminated may have the right under the unfair dismissal provisions of the Workplace Relations Act 1996 to apply to the Australian Industrial Relations Commission for a remedy. 
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