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Since the 1930s, it has been the norm in Australian industrial relations for awards to benefit both unionists and non-unionists alike.   This has occasionally given rise to grievances by unionists and union officials that non-unionists were able to obtain the benefits of hard-won conditions without making their contribution in terms of being members of the relevant union.
 Consequently, Trade Unions argue that non-union employees are "free-riders" because they secure the same benefits as union members.
 

However, on 19 February 2001, Vice President McIntyre of the Australian Industrial Relations Commission, handed down a landmark decision when he ruled that a $500.00 bargaining agents fee
 introduced by the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of Australia (the ETU, to use the abbreviations used in the agreements)
, was legally valid.
 

In 2000, the ETU inserted a clause into 600 agreements which obliges employers to advise all employees that they would be charged a bargaining agents fee of one per cent of their gross annual income - or $500.00 a year, whichever was higher - as a condition of employment.
 

The decision resulted from an application by the Employment Advocate, Mr. Jonathan Hamberger, to remove what were alleged to be "objectionable provisions" - the insertion of the provision concerning bargaining agents fees - from the above certified agreements.  The Workplace Relations Act 1996 provides that the Australian Industrial Relations Commission has the power to remove objectionable provisions from certified agreements that require or permit conduct that is in breach of the Freedom of Association provisions set out in Part XA of the Workplace Relations Act 1996. Vice President McIntyre considered the provision concerning bargaining agents fees in the context of Part XA and concluded that it was not an objectionable provision.

It would seem then that Australian unions have now devised a mechanism under current Federal industrial laws whereby non-unionists can apparently be made to pay their share of 'the bill' for the union's effort on behalf of the workforce in a particular industry.
 

 As a result of this decision, unions around the country are looking at introducing the fee.
   Thousands of Australians working for major retailers, manufacturers, banks and government agencies will be targeted in a campaign to force non-unionists to pay bargaining agents fees. The biggest impact is expected in large companies that already have high union coverage.
 Qantas and Ansett employees will be the next to be charged with a bargaining agents fee and the National Tertiary Education Union secretary Graham McCullough said he would bid for a similar arrangement in the next round of university pay claims.
 

Bargaining agents fees have also been tested at Telstra in Queensland, where local unionists sent letters to 30 non-unionists asking for a $400.00 service fee after an 8 per cent enterprise agreement negotiated last year for two years. Ten of them chose to join the Communications Electrical Plumbing Union, and four paid the fee.
 

A bargaining agent is the individual or organisation that represents either employers or employees in the bargaining process
 and under a bargaining agents fee, sometimes called "free rider" clauses, the union charges non-unionists for negotiating pay rises for them. To get around discrimination legislation, they charge all employees, then waive the fee for those who belong to the union.
 The push for non-unionists to pay bargaining agents fee was promoted by the Australian Council of Trade Unions (ACTU) at its biennial conference in Wollongong last year.
 

Paragraph 3.18 of the ACTU Congress 2000 Industrial Legislation Policy states: "Provision should be made for certified agreements to include a term providing that a specified negotiating fee be deducted from the wages of all employees covered by the agreement to be forwarded to the relevant union, with such fee to be offset against union dues if paid by the employee."

The Minister for Workplace Relations, Mr. Abbott, has described bargaining agents fees as "… a simple scam designed to try to re-establish compulsory unionism by the back door"
 and that sending a bill to a non-union employee who received a benefit following union negotiations with an employer as "absolutely odious."
  The Department of Workplace Relations has written to Commonwealth agency and department heads advising them not to include bargaining agents' fees into the 160 certified agreements that now cover Commonwealth public servants.
 

What then does this decision mean for Australian industrial relations? Does it mean a return to compulsory unionism via other means? Is it a desire for union membership through coercion?
 Is it evidence of an underlying malaise in union leadership
 or is it evidence of the trade union movement adapting to a new environment and penetrating some new fields?
 

Is the charging of a bargaining agents fee testament to the rise of "business unionism" in Australia?
  What of the principle of majority rules? Is compulsory unionism a problem?
 Which social and political values are to be privileged in assessing bargaining agents fees?

Compulsory unionism or the closed shop as it is also referred to, are generic terms, which cover a variety of practices, which contain a common element.  The element is that to obtain or retain a job an employee must join a trade union, or in other words, union membership is a condition of employment.
  Compulsory unionism has been described "as a sharp and emotion packed one, both for union-management relations and for public policy."
  This should not be surprising because the issue of compulsory unionism goes to the very heart of industrial relations: the exercise of power, particularly economic power.  

Those who are in favour of compulsory unionism see it as one of the main ways  - perhaps the main way - by which trade unions can increase their power in relation to employers and thus provide for a measure of union security.
  The enforcement of compulsory unionism enhances the bargaining strength of unions by enabling them to call on greater numbers in the event of direct action.  It also provides them with a larger and more secure source of finance.  Frequently compulsory union arrangements are accompanied by employer check-off systems in which the employer automatically deducts the union dues from the employee's wage packet and sends it on to the union concerned.

But those who consider that the unions already possess monopoly status and excessive power see compulsory unionism "as a main cause of this thoroughly undesirable state of affairs." 
  

Compulsory unionism is also opposed on philosophical grounds because it involves a basic conflict of rights between a group which wishes to impose its views on all fellow employees by refusing to work with non-unionists, and those who see this kind of compulsion as infringing their basic rights as individuals.  As the American lawyer, E.M. Dirksen has put it: "Freedom rests on choice, and where choice is denied freedom is destroyed as well."
 

Perhaps the biggest problem for compulsory unionism or closed shops is that they are hard to justify. In fact, the most strongly unionised countries have achieved this status without them.
 Indeed an official from the public sector division of the Community and Public Sector Union has stated that "if a union needs a closed shop to survive, it doesn't deserve to survive.  If a union effectively services existing members, then they will be successful in retaining existing members as well as recruiting new members." 

However, compulsory unionism is not, as some suppose, a modern invention.
   Union security is an ancient institution that dates back to the English guilds of the 12th century and in America, butchers and shoemakers sought to enforce union security provisions in the colonies as far back as 1644 and 1677.
  A Boston court even recognised the right of carpenters to refuse to work with non-union members in 1675.
  

Indeed, craft unions favoured the closed shop as the most efficient method of regulating entry to trades.
  Typically, craft unions were small organisations, which defended jealously the standards and privileges of their craft.  They were also concerned with regulating the supply of skilled labour, wages, working conditions and hours of work.
 

Hence, compulsory unionism, far from being a modern innovation goes back to the earliest days of organised labour, and existed even in the small, pre-national unions.

Australian trade unions have consistently sought to have union security arrangements included in awards and agreements.   This has usually been in the form of attempts to make union membership a compulsory condition of employment.  Lesser union security provisions such as preference clauses have also required employers to give preferential treatment to union members over non-union members in such matters as engagement, promotion and retrenchment.

During the 1996 federal election campaign the Liberal-National Party Coalition raised serious concerns about trade union monopoly and compulsory unionism in Australia with Mr. Howard claiming that "the goals of meaningful reform, more jobs and higher wages cannot be achieved unless the union monopoly over the bargaining process in our industrial relations system is dismantled."
 

Thus, the elimination of compulsory unionism in Australia has been a high priority of the federal coalition government. Central to the federal coalition government's policy agenda concerning trade unions has been "the right to join or not to join a union."

When the Workplace Relations Act 1996 was passed, the Minister for Workplace Relations, Mr. Reith, stated, "I am pleased to be able to say to the House that the law as it will now be passed will abolish compulsory unionism." In short the Coalition Government made it both harder to stay and easier to leave a union.  Curiously, many of these provisions were introduced under the banner of 'freedom of association.'
 

The object of Part XA, "Freedom of Association" of the Workplace Relations Act 1996, is to give freedom to workers and employers to either join or not to join an organisation, without the possibility of discrimination or victimisation.
 Any form of preference or closed shop arrangement would clearly fall foul of this provision.  Award provisions concerning preferences for union members are rendered void as a result.  In addition, unions are prevented from taking direct action against employees in an attempt to coerce them into joining industrial action, or for penalising members who fail or refuse to participate in industrial action.
 

However, while the federal coalition government has pursued and implemented a neo-liberal "user pays" agenda across a wide range of areas, the Workplace Relations Act 1996 perpetuates the anomaly of a non-unionist obtaining all the benefits of a certified agreement negotiated by a union without having to make any financial contribution to the union for providing that service.
 A bargaining agents fee therefore would satisfy the union position concerning "free riders": employees should not obtain the benefits of collective bargaining without paying their fair share to the union that obtained these benefits.
 Wage rises, improved working conditions and a less authoritarian management style will benefit all employees whether or not they are in the union.
 

The courts in the United States have recognised the character of the "free-rider" argument advanced by unions. In the case of Buckley, National Review, Inc. and Evans v. AFTRA, NLRB, and American Civil Liberties Union it was held that while "free-riders" are not required to be a member of their union, the union had the right to levy "mandatory dues on all employees who will reap the benefits of the union's representation of them in contract negotiations with the employer."
 Notwithstanding the problems of transplantation, this decision is a source of persuasive authority.

In fact, the operation of trade unions in the United States provides an interesting case study concerning the operation of bargaining agents fees or as they are referred to in the United States as the 'agency shop'. The agency shop, or contributory non-membership agreement, allows a non-unionist to be hired or retained in employment without joining the union; but he or she must be willing to pay to the union or in some cases to a charity, the equivalent of initiation fees and periodic dues.
 

More than most countries, the United States is imbued with a reverence for free enterprise, civil liberties and individual freedom
 and United States law did not seek to promote strong unions as ends in themselves.
 In addition, American unions have typically exhibited a conservative or "business unionism" philosophy
 being primarily concerned with workplace issues such as wages and conditions of employment. The American labour movement has also consistently supported private enterprise and shown a readiness to compromise with management.

The National Labour Relations Act, popularly referred to as the Wagner Act, was passed by the United States Congress in July 1935. It was the culmination of past legislative efforts of federal and state governments to protect employee rights to form unions and bargain collectively free from employer interference and coercion. Those attempts had either not been effective or were declared unconstitutional by the United States Supreme Court.

The United States Congress adopted the principle of majority rules with the passage of the Wagner Act. Under its terms, a union selected by a majority of employees has to represent all the employees in the bargaining unit, regardless of their membership status.  A majority labour organisation must bargain equally for members and non-members in respect to rates of pay, hours of work, or other conditions of employment.  Moreover, if a majority of the employees in a unit voted for a union, it must represent all employees in the unit regardless of whether they voted for the union, voted against the union or failed to vote.

The Wagner Act also stipulated that whenever the majority of the employees in a bargaining unit voted for a particular union in a representation election, the employer must bargain collectively with that union about all of the employees in that bargaining unit.
 

Thus, in the United States if a union is selected by a majority of employees as the bargaining agent it is obliged to represent all employees including those who do not desire such representation.
 Under the agency shop arrangement then, all employees who are not union members do not have to join the union in order to hold their jobs.   However, as a condition of employment, they must pay the same dues, initiation fees, and special assessment fees, as do union members. For example in 1985, General Electric and the thirteen-union coalition representing 80,000 employees agreed to the agency shop.  It was the first time General Electric had agreed to any form of union security.

The United States Congress has also recognised the service function that unions perform for employees in the bargaining unit.  In 1980, it enacted an amendment to the Taft-Hartley Act that says that a labour agreement may provide that persons who are members of bona fide organisations which forbid supporting unions or financially supporting them must make a contribution equal to the amount of dues to a non-labour non-religious charity.  The amendment also provides that if the religious objector requests a union to handle a grievance, the union may charge the employee reasonable costs for such a service.

Similarly in Canada, a union will be certified as the exclusive bargaining agent for a group of employees if a majority of employees in the unit indicate support for the union. Consequently, the union must represent all employees in the bargaining unit, whether or not they are members of the union. This provision also applies the principle of majority rule  - once a majority of the employees makes a decision to be represented by a union, the whole group is represented by the union and each employee is bound by the collective agreement.

 All Canadian jurisdictions allow union security to be negotiated and several provinces (covering over three-quarters of the Canadian labour force) have legislated compulsory dues check-off for both union and non-union members as a legal minimum level of union security. 

The rationale for the compulsory dues check-off is that, since all employees benefit from a collective agreement, it is only fair that all employees share in the financial support of the union. 

Of particular interest is that in the province of Ontario in 1980, the government at the time, the Conservative Party, decided to include the right to dues check-off in the Ontario Labour Relations Act.  This was done for two reasons. Firstly, because the government accepted the equity argument presented by the unions.  It was realised that the financial viability of the union as the bargaining agent could be threatened by the "free- rider" problem if dues check-off was not implemented: individual employees have an economic incentive not to contribute to the union since the employees receive the same benefits whether or not they support the union.  The second reason was that strikes over the check-off issue could be avoided by taking this issue off the bargaining table. 

But while the relationship between unions and individual freedom is complex,
 surely if the majority of employees choose to be represented by a union then this satisfies the principle of majority rules and is consistent with the operation of liberal democracy.
 Also, the payment of a bargaining agents fee to a union is analogous to the concept that all citizens are obligated to pay taxes to a democratically elected government, even if they did not personally vote for the political party in power.
  

Further, collective bargaining by trade unions is akin to the provision of government services or public goods in that the "benefits" go to everyone in the relevant group, whether or not that person has supported the union or paid the taxes.  

It may seem strange to draw an analogy between the union and the state, but normally both the union and the state provide mostly common or collective benefits to large groups.
  Numerous work conditions - such as improved safety conditions or a grievance procedure for dealing with complaints of unfair treatment - have characteristics of public goods.  That is, all employees consume them, and the benefit received by one employee does not reduce the benefit received by others. 

With public goods, individual choice usually results in a socially inefficient outcome owing to the "free rider" problem. This is because the benefits are shared among all consumers of the public good.  Therefore, no one individual has enough incentive to incur the costs associated with providing the public good.  The same principle may hold in important circumstances at the workplace.

If all employees benefit from better working conditions, there may not be a sufficiently strong incentive for any individual employee to incur the costs to improve the conditions.  As with public goods in general, the socially efficient outcome can be brought about by collective choice mechanisms. While trade unions are not the only possible institutional mechanism to achieve this outcome, they are the most obvious vehicles.

Some have opposed the majority-rule principle on the grounds that it violates the rights of the individual.
 However, the payment of a bargaining agents fee does not restrict the independence or rights of a person who chooses not to join a trade union.
  While the person who chooses not to join the union must pay the bargaining agents fee they are not compelled to take part in industrial action, and can continue to exercise the traditional rights of all minorities and form an opposition. If he or she can secure enough support they can have the union security provision dropped.
 Surely, in these respects being able to charge a bargaining agents fee does not represent a return to compulsory unionism.  

Further, to argue that charging a bargaining agents fee restricts individual freedom is insufficient unless the argument is extended to cover all coercion used to support the provision of collective services.  There is no less infringement of "rights" through taxation for the support of a police force or a judicial system than there is in a trade union being able to charge a bargaining agents fee.


The decision of Vice President McIntyre has been appealed by the Employment Advocate and if the Federal Government seeks to amend the Workplace Relations Act 1996 to make bargaining agents fees illegal, its success in this regard will depend, on the Australian Democrats who hold the balance of power in the Senate. Australian Democrats Senator Andrew Murray has said that bargaining agents fees "are appropriate, as the workers in a workplace who are paying union fees should not be carrying those who do not."
  

Also, the New South Wales Trades and Labor Council Secretary, Michael Costa, has called on the Carr Labor Government to remove any ambiguities so that bargaining agents fees are explicitly legal under New South Wales law.
  


Thus, it would seem that by including bargaining agents fees in certified agreements, Australian unions have found a way of ensuring that all employees share in the financial support of the union.
 This is only fair as the                                                                                                                                          

benefits the union secures in collective bargaining apply to both union members and non-union members.
  A bargaining agents fee overcomes the "free rider" problem and will provide a measure of financial security for trade unions. Bargaining agents fees do not represent a return to compulsory unionism because they do not restrict the independence or rights of a person who chooses not to join a trade union.

By Simon G. Gullifer
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