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Terms of Reference

The Senate Legal and Constitutional Reference Committee has determined to inquire into the Trade Practices Act 1974  (TPA) and whether the Act should be amended to: 

(a)
provide for a reversal of the onus of proof under section 46 in actions brought by the Australian Competition and Consumer Commission (ACCC) where it can first be shown that the corporation has a substantial degree of market power and has taken advantage of that power; and

(b)
give the ACCC a power to order divestiture where an ownership situation exists that has the effect of substantially lessening competition. 
Amendment Bill

(Amendments to be moved by Senator Murray on behalf of the Australian Democrats in committee of the whole)

(1) Schedule 1, page 3 (after line 5), before item 1, insert:

1A At the end of section 46


Add:

(8) In an action brought against a corporation by the ACCC under subsection (1), if the ACCC can show that the corporation :

(a) has a substantial degree of market power; and 

(b) has taken advantage of that power;

the onus rests with the corporation to show that the corporation has not taken advantage of its power for a purpose referred to in subsection (1).
1B After section 50

Insert:

50AA Action where ownership situation has [the] effect of substantially lessening competition
(1) If a corporation:

(a) owns shares in the capital of a body corporate; or 

(b) owns assets of a person;

and the ownership has the effect of substantially lessening competition in a market, the ACCC may apply to the Court for an order that the corporation divest itself of the shares or assets.

(1) If a person:

(a) owns shares in the capital of a corporation; or

(b) owns assets of a corporation and the ownership has the effect of substantially lessening competition in a market, the ACCC may apply to the Court for an order that the person divest himself or herself of the shares or assets.

(1) Without limiting the matters that may be taken into account for the purposes of subsection (1) and (2) in determining whether the ownership has substantially lessened competition in a market, the matters mentioned in subsection 50(3) may be taken into account.

[sections 46 and 50AA – market power and competition]

Foreword

The Australian Newsagent’s Federation is made up of the various state and territory newsagent Associations and represents some 5,000 retail and territorial distribution newsagent members throughout Australia.

The vast majority of these newsagents could be best describe as micro to small businesses, with average sales turnover of less than $1 million and employing 6, or less, persons (including full time, part time, casual staff and proprietors).

While the State Associations work through a system of regions or branches to reach newsagents and deal with day-to-day newsagent business issues, the ANF, as the peak industry body, represents newsagents nationally.  The ANF continues to act as a lobby group and represents newsagents in discussions with government, publishers/distributors and other industry suppliers. 

The Trade Practices Act has played a major role in the reform of the structure of the industry across Australia and the trading arrangements at all levels, of publications sales and distribution and between Publisher / Distributors and the newsagent.

The Federation and its various State Associations have, in the past made submissions on issues relating to the TPA and past Retail Sector inquiries and consider this submission pivotal in our push to ensure that Australian markets moves away from the current position of highly concentrated markets, some of which are considered the most highly concentrated in the world.

The information contained in this submission has been prepared by officers of the Newsagents Association of South Australia Limited, on behalf of the Australian Newsagent’s Federation Limited. Detail contained in the submission has been drawn from a range of other published works and where possible those works have been referenced.  The information contained in this paper is in part fact and in part opinion. The Federation’s officers have assumed that information drawn from other works are substantially valid. Further that opinions and recommendations expressed by the Federation are made sincerely and without malice.  
A background of the role and structure of the Australian Newsagency Industry. 

· Newsagents in Australia recognise the need for the availability of magazines, newspapers and other publisher product across a broad range of retail outlets - including retail newsagents, smaller mixed businesses and supermarkets.

· In a market that continues to grow in volume and range of product, Publishers and Magazine Distributors across Australia continue to look at all levels of retail to maximise their market opportunities, within the commercial constraints inherent in a product that is supplied on a ‘sale or return’ basis. 

· Supermarkets - both Independents and large national chains such as Coles and Woolworths deal both directly with the Publishers and via distribution newsagents to effect a range of product best suited to their customer base. 

· Supermarkets continue to provide a range of product including books, greeting cards, stationery and publications, all of which are sold in retail newsagencies. Suppliers of those products to both retail areas accept that there are different but important markets to be catered for, as do newsagents. 

· Publisher product to newsagents is supplied (in the main) on a direct basis from the Publisher / Distributor.

· Newsagents across Australia can be responsible for one, or both of the following functions:

· Acting as a retailer and vying for passing trade. Typically the products contained within the newsagency may be daily/weekly newspapers, magazines, books, greeting cards and stationery. 

and or

· Distribution Newsagents – who act on behalf of daily publishers and magazine distributors, in the delivery of their product, to homes and business customers. The Distribution Newsagent is also responsible for distribution of publications to smaller retail businesses on a sub-agency basis – at the instruction of the distributor/publisher. 

· In the past ACCC Authorisations for practices that attached to the granting of exclusive territorial service rights for the distribution of Publisher product within that territory and collective approval and appointment processes, have dominated the industry. As a result of a determination by the Australian Competition Tribunal finding of the 18th November 1998, these Authorisations ceased. A series of substantial changes were implemented from that time to 1st February 2001, resulting in cessation of all collective agreements between publisher/distributor and newsagents, the implementation of separate agreements with each company, along with separate agreements for each function performed by the newsagent, on behalf of publisher / distributor, all operating in an environment of non-exclusive territories. 

· The new Publisher / Distributor agreements were reviewed by representatives of the newsagency via the ANF and under the watchful eye of the ACCC, in an attempt to give some sense of a “level playing field” between individual publishers and individual newsagents. 

It is interesting to note that as this report is being prepared, the ANF is seeking the re-establishment of an Authorisation to allow it to act nationally, on behalf of newsagents in all commercial matters with publisher / distributors, as has already recently occurred in other sections of primary industry, medical services and elsewhere.  

Introduction:

The Senate Legal and Constitutional Reference Committee has determined to inquire into the Trade Practices Act 1974  (TPA) and whether the Act should be amended to: 

(a)
provide for a reversal of the onus of proof under section 46 in actions brought by the Australian Competition and Consumer Commission (ACCC) where it can first be shown that the corporation has a substantial degree of market power and has taken advantage of that power; and

(b)
give the ACCC a power to order divestiture where an ownership situation exists that has the effect of substantially lessening competition. 
The Federation supports these changes to the Trade Practices Act. 

The balance of this submission will attempt to outline why the Federation sees the amendments raised by this Inquiry should incorporated into the TPA.

Are Newsagents in any position to comment in this Inquiry – don’t they have a monopoly? 

The overview contained earlier in this paper ‘A background of the role and structure of the Australian Newsagency Industry’ establishes clearly that from an operational and supply sense, the newsagency industry has been rigorously reviewed by the ACCC and is now structured in such a way as to allow for disaggregation of the various tasks performed by a newsagent. Further that all the new publisher supply agreements with newsagents are independent and non-exclusive. Newsagents are instructed by their publisher/distributor – who will be supplied and under what terms

At the last submission made before the Joint Select Committee on the Retail Sector (Adelaide, Thursday, 8 April 1999) a great deal of time was spent explaining to the Committee members the changes that had and were taking place within the industry.  The shake out of the changes required by the ACCC and instituted via the new supply agreements at all levels of the industry has seen a new, more flexible industry emerge.

A failure of the newsagents across Australia to grasp the opportunities afforded in this new environment would have seen stagnation and perhaps contraction in their core existing business and an inability to expand both retail product ranges, additional in-store services and (for those newsagents who continue to operate Distribution Territories) a wider range of home delivered products and services.

So, to put to rest the question - don’t newsagents have a monopoly? – No they do not, however a large part of their business activities involve supplier corporations who act in their markets as either a monopoly, duopoly or oligopoly.

Does the Newsagency industry have within it, corporations that have substantial degrees of market power?

There is strong evidence that there are several markets in Australia that have corporations which exhibit substantial degrees of market power in - retail, petroleum sales, processing and distribution, commercial airline ownership – both regional and national, banking and finance and publishing and broadcasting.

There are few major cities in Australia that are serviced by more than one local, daily newspaper. Within regional Australia a similar situation exists. The ownership of these daily newspapers (particularly in major cities and in many regional areas) is not diverse.

The vast majority (more than 90%) of readily available magazines (both national and international), are distributed by three companies across all states of Australia. Two of the three companies have the majority of that distribution (regardless of whether that measure is based on numbers of copies circulated, or their dollar value). Within the last twelve months there have been attempts to merge / acquire two of the three distribution companies. The first attempt was stopped by the ACCC, in part based on the concerns that companies who owned these distribution entities, also held a very large sector of the magazine printing capacity in Australia! The original corporation who drove the first attempted take over continues to make announcements about merger proposals and it is rumoured that within publication distribution circles that there is only room for two magazine distribution companies in the Australian market.

Most retail newsagents would attribute more than 50% of their product sales to publications owned, manufactured and/or distributed to the newsagency by these corporations, who have a dominant market power at every level of the industry.

In a city such as Adelaide a newsagent who acts as a ‘distribution only’ newsagent (that is the newsagent does not have a retail shop and generates income from the daily delivery of publications to homes, businesses and to other small mixed business retailers), 80% of their sales are likely to be coming from one daily publisher. Those sales will account for 85% of their overall gross profit.

As is made clear in case law stemming from s46 of the TPA, market share may be evidence of substantial market power. It is also clear that in the past - in issues of ‘substantial market power’, the use of market power does not automatically amount to claim of misuse of that power, however, it is also abundantly clear that unless a corporation has a substantial degree of market power, it is unlikely to ever face a claim for the misuse of market power. The ANF is of the view that many of the publishers and distributors do have substantial degrees of market power. 

Is the newsagency industry subject to actions by corporations with substantial market power, that could be seen as a misuse of market power?

The Federation is aware of only one action in the last five years taken by the ACCC, or by participants within the oligopoly that exists in publishing and distribution networks. In that case the ACCC was successful in the prosecution.  

In those market sectors of publishing and distribution, and within geographical markets they operate, it seems unlikely that competing companies seek actions against one another, preferring instead - as the prominent British economist, Sir John Hicks, once said - to aspire to an environment in which “the best of all monopoly profits is a quiet life”
.

The only substantial review of the newsagency industry and market power issues in the past ten years came with earlier mentioned Australian Competition Tribunal (ACT)
. 

In that ACT determination the focus was the merit, or otherwise, of the retention of collective agreements between publisher / distributors and newsagents – sanctioned by an Authorisation. The determination of the Tribunal was that the industry had changed significantly over time and that there was no public benefit in maintaining the structure between newsagents and corporations with substantial degrees of market power. 

Not at that time, or since, is the Federation aware of any government authority examining the corporate entities that established these market structures, or how they operate, in today’s market or their impact on the community and consumer interest.

Governments have been unwilling to actively pursue intervention in markets that have dominant players - to ensure that those markets are truly  competitive. Rather Governments seem to favour a laissez faire approach “faith in market forces and the importance of ‘efficiency and ‘competition’.” 
 (defined in the loosest liberal terms to validate their activities, or lack of) above all else, to affect retail and other market outcomes.

In the period of restructure of the newsagency industry, following the Tribunal findings, the prevailing interpretation of the law by the ACCC, the political sentiment at the time, and the actions of Publishers/Distributors, has resulted in the development of contractual and trading arrangements, confined to a non-binding consultation process, that precluded any discussion on gross margin, service fees, or any other remuneration stemming from the proposed agreements. Subsequently individual newsagents were offered an agreement which while unique to the publisher/distributor was for the most part the same in its general terms and conditions across Australia. Moreover the agreements from each publisher / distributor were offered on a “take it or leave it basis”, which in many circumstances may be changed unilaterally by the Publisher / Distributor during the term of the agreement. Furthermore some of the agreements contain ‘”confidentiality clauses” that preclude any divulging of information contained within the agreement or flowing from it, at any time, to any person, without the express written permission of the publisher / distributor beforehand!

The ANF is not aware of a single case in the approximately 25,000 agreements, where an individual newsagent was able to negotiate any substantial variation on the agreement terms offered to them, by a publisher / distributor and yet the arbiter of these activities (the ACCC) sees no inconsistency with this outcome.

In circumstances where an individual newsagent attempted to claim the misuse of market power in their dealings with dominant publisher / distributors, the capacity for the newsagent to bring such an action and to be able to show there was misuse of market power and moreover to show that there was intent, requires a level of evidence and access to corporation detail that is unlikely to be able to sourced.

In the proposed amendment, the ACCC’s capacity to enquire into a claim, and having satisfied themselves that the claim has validity, the corporation involved would then be required to show that its behaviour did not amount to a misuse of its market power. 

Under existing legislation, the law prohibits newsagents acting collectively in such circumstances (without authorisation). The law sees that negotiations between the corporate entity of a daily publisher and the corner store newsagent, as equal!. The collective action of two, or more of these newsagents in commercial negotiations with a publisher / distributor, is prohibited and if attempted may result in prosecution of the newsagents involved! 

The ANF believes that there is an urgent need to amend the Trade Practices Act to allow for micro and small businesses, such as newsagents, to act collectively in commercial negotiations with any company / corporation that has a substantial degree of market power, so as to balance the negotiating positions of small business.

Predatory Pricing – Misuse of Market Power

At the time of its submission to the Independent Committee of Inquiry – National Competition Policy (the Hilmer Report), the Newsagents Association of South Australia (NASA) was aware the then Trade Practices Commission (ACCC) sought to introduce an “effects test” to apply to misuse of market power determinations, however this was rejected by the Committee!  The High Court seemed to think that the vigorous activity between competitors, even “killing off” was fine because the consumer won out.  Hilmer went further to suggest that the driving of participants from a market does not mean that the potential for competition will be diminished.  This may be so, however the ANF now hopes that this Inquiry has begun to worry that reduction of markets to effective oligopolies or duopolies is a threat to the benefits of competition to the consumer and the larger community.

In its 1999 submission to the Joint Select Committee on the Retail Sector
, the Newsagents Association of South Australia (NASA) called for legislation reversing the onus of proof and calling for a definition of what predatory pricing was.

An example of why NASA proposed this change, and supports the current amendments, is set out below.

Newsagents in South Australia own a trading co-operative which deals in the supply of stationery products for sale to retail newsagents as well as supplying a wide range of public and private schools with school stationery and materials.

The major sales period for school stationery supplies occurs during the lead up to the resumption of the school term in January. The suppliers of stationery compete for the supply of a whole range of stationery product via catalogue orders. The range of product and their prices to the schools are released toward the end of September and are ordered during October / November for delivery in mid-January. One of the major school stationery suppliers is attached to the Sate Government. This government-owned authority priced a range of exercise books at well below their cost. The newsagent-owned supply company claimed that this situation amounted to predatory pricing as the goods involved were a substantial section of the promotion and the timing of the pricing was at a time where a large part of annual sales were made.

Upon enquiry of the ACCC, the newsagents’ stationery supply company was informed that they would not only have to show that the below cost pricing occurred, but also provide evidence (preferably in the form of written evidence from the other supply company’s records) showing that there was intent to damage competitors with the pricing, referred to in current legislation as ‘proscribed purpose’! 

Notwithstanding the damage to other companies trading in this situation, no legal action is likely to occur unless “intent” is able to be established. Obtaining such proof is beyond the capacity of the other company and demonstrates just how ineffective the current legislation is, and yet predatory pricing is claimed to be one of the key elements in many claims of misuse of market power.

In the situation outlined above the only other course of action left is to lodge a complaint with the responsible State Minister, about the behaviour of one of its trading entities. 

Other examples of alleged misuse of power

Almost daily there are claims by industry sector observers, or small secondary suppliers, of the misuse of market power by dominant players within sectors such as retail, publishing and media, petroleum - processing and distribution, commercial airline ownership – both regional and national and banking and finance.

Once again there is seldom complaint from one major corporate player against the other. 

The Federation is not in a position to comment on specific industry sectors other than its own, however, we do draw the reader’s attention to the NASA submission to the Retail Sector Inquiry (a copy is included in the appendix) where several examples of supermarket retail dominance by the then three, now two, supermarket chains and their activities in those markets was questioned.  

As was NASA, so to is the ANF concerned at the market logic which seems to say that the efficiency of a firm in a market, will in due course lead to the dominant position by that firm – translating to - lower prices, increased output and/or higher quality goods or services. Such dominant firms may not be pulled by consumers in any of these directions, but rather use its dominance to push to control output - thus price, as well as using market dominance to control and drive down cost of inputs, and rather than the benefits of this dominance and efficiency being passed on to the consumer, keep the savings as corporate profits. 

In a highly urbanised population such as Australia, we have seen market dominant retail firms, strategically place their stores so as to segment the retail environment, thus avoid head to head competition
. That is, the consumer will have to travel considerable distances to compare prices between one retail chain outlet and another, an outcome that has seen grocery prices in those areas regularly higher, than in environments where independent retailers challenge these duopolies and their special segmentation of the market.

The Parliamentary report FAIR MARKET OR MARKET FAILURE? A review of Australia’s retailing sector (August 1999) from which the amendments of the Inquiry stem, provides a substantial overview of market domination issues.

In their submission NASA stated that the dominance of a few firms in retail and other markets is leading to the demise of small to medium, independent businesses in those markets and  that the demise of independent businesses is resulting in the loss of full time employment opportunities, …..  which in turn leads to a contraction in living standards and opportunities for many Australians”. The ANF would extend this statement to include the other market sectors mentioned.

The reality of the existence of market dominant firms across Australia in so many of our major trade and industry sectors brings with it the question of the use of that market dominance, in their relationships with less dominant competitors and goods and services providers to those dominant companies. Faced with such circumstances, it would be inappropriate for those firms not to be subject to the most rigorous legislative requirements when claims of misuse of market power arise.

Divestiture – where ownership circumstances have the effect of substantially lessening competition

Currently the TPA provides for prohibition of the acquisition of an asset where the acquisition would result in a substantial lessening of competition. 

The ANF understands that the part (b) section of the Inquiry proposes to extend that application to companies that are already in a market dominant position such that it may be resulting in a lessening of competition within that market.

If the legislation is to change, by the adoption of part (b) of this Inquiry, one of the concerns of the ANF remains the focus on commercial measures of the lessening of competition, without addressing the broader community interests of the impact of less competitors in a market.

In their submission to the Senate Inquiry in July 1998 on National Competition Policy, whose outcomes were published in Feb. 2000 RIDING THE WAVES OF CHANGE
, NASA raised concerns about the Council’s use of the “public interest test”. In the same way the ANF believes that the criteria for any review relating to divestiture should incorporate all of the considerations currently given by the TPA and the ACCC in acquisition considerations, as well as public interest considerations. Those public interest tests may include: - 

· both qualitative and quantitative assessment, without falling into the trap that - access to short run quantitative analysis, being easily available, should be of a higher priority than qualitative, long run assessment of costs and benefits of divestiture.

· Any review undertaken by governments or appointed authorities should be widely publicised, including notification directly of groups that those governments, or authorities believe may have an interest in the review.

The ANF understands that at present the TPA does not define “public benefit”, accordingly we believe consideration should be given to a definition being developed.

One of the lingering concerns of the ANF is some of the views adopted by the ACCC in the application of their judgement of the merits of acquisitions and mergers (in particular those involving international competitiveness) may distort some determinations of divestiture in existing businesses. In particular the ACCC seems to place substantial weight on the “efficiency savings” by a merged group if it enhances the corporation’s international competitiveness. There is concern that in such an approach, the capacity of that firm to achieve internationally may be based on a compromise of the domestic behaviour of the firm in national markets, resulting in less than maximised consumer and community benefit.

Concerns have been expressed before about the development of an Australian economy that ends up with fewer firms competing at a national level, resulting from efficiencies gained by mergers, acquisitions and the elimination of smaller firms. Such an outcome does not automatically translate to consumer benefit and the broader public interest. The assumption that consumer and public interest is being served by the (trickle down( effect of international success of a few dominant firms is questionable. 

It could be equally argued that the toughness developed by healthy domestic competition, with a diversity of competitors, without any one participant substantially dominant, is more likely to breed companies that are able to compete internationally, or as Porter
put it - (...domestic rivalry rather than national dominance is more likely to breed companies that are internationally competitive(.
What share of ownership substantially lessens competition?

There has been much written both recently, and as far back as the Hilmer Report, as to what percentage of market share amounts to an ownership that could require divestiture because by its mere size.  

In recent times the National Competition Policy has determined that public monopolies are bad and Governments at all levels should divest of those assets.

There are few that would argue that say an 80% market share is unlikely to be good for that market, however there are few who are willing to set a maximum level of market share ownership.

The ANF is not in a position to recommend a maximum level of ownership for corporations operating in domestic markets, however the ANF is equally convinced that if a serious effort is not made to consider capping ownership market share, ownership diversity will continue to decline as individual firms seek to maximise efficiency and in doing so build up such high barriers of entry that new entrants to markets will cease. 

In the time since the release of the Hilmer report to now, the unwillingness of government to deal with this issue has seen the growing dominance of a few corporations within particular market sectors.

The ANF urges the Committee to adopt part (b) of this Inquiry and to consider other recommendations contained within this report.

Conclusions

· There is strong evidence that there are several markets in Australia that have corporations which exhibit substantial degrees of market power in particular  - the  retail sector, petroleum - sales, processing and distribution, commercial airline ownership – both regional and national, banking and finance, and publishing and broadcasting.

· The reality of the existence of market dominant firms across Australia in so many of our major trade and industry sectors brings with it the question of the use of that market dominance, in their relationships with less dominant competitors and goods and services providers to those dominant companies. Faced with such circumstances, it would be appropriate for those firms to be subject to the most rigorous legislative requirements when claims of misuse of market power arise.

· In those market sectors of publishing and distribution, where there are corporations with substantial degrees of market power, it seems unlikely that competing corporation seek actions against one another, preferring instead - as the prominent British economist, Sir John Hicks, once said - to aspire to an environment in which “the best of all monopoly profits is a quiet life”.

· The Federation is not aware of any government authority’s examination of the corporate entities involved in publishing and distribution sector with regard to misuse of market power and would expect that they may do so in the future.

· The ANF believes that there is an urgent need to amend the Trade Practices Act to allow for micro and small businesses, such as newsagents, to act collectively in commercial negotiations with any company / corporation that has a substantial degree of market power, so as to balance the negotiating positions of small business.

· If TPA legislation is to change, by the adoption of part (b) of this Inquiry, one of the concerns of the ANF remains the current focus on commercial measures of the lessening of competition, without addressing the broader community interests of the impact of less competitors in a market.

· The ANF understands that at present the TPA does not define “public benefit”, accordingly we believe consideration should be given to a definition being developed.

· The ANF is not in a position to recommend a maximum level of ownership for corporations operating in domestic markets, however the ANF is equally convinced that if a serious effort is not made to consider capping ownership market share, ownership diversity will continue to decline as individual firms seek to maximise efficiency and in doing so build up such high barriers of entry that new entrants to markets will cease. 

The ANF supports the adoption of the inclusion of the parts (a) and (b) of the Inquiry amendments and would welcome the opportunity to appear before the Senate Committee to answer any questions relating to this submission or to address any other issue raised by the Committee at that time.

Yours sincerely,

Christopher Rankin

Executive Officer – Newsagents Association of South Australia Limited

For and on behalf of the Australian Newsagent’s Federation Limited

Joint Select Committee on the Retail Sector

Pursuant to Terms of Reference
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Terms of Reference
The Joint Select Committee on the Retail Sector be appointed to inquire into and report on :

(a)
the degree of industry concentration within the retailing sector in Australia, with particular reference to the impact of that industry concentration on the ability of small independent retailers to compete fairly in the retail sector;

(b)
overseas developments with respect to the issue, highlighting approaches adopted in OECD economies; and

(c)
possible revenue - neutral courses of action by the Federal Government (ie courses of action that do not involve taxation reform). 

Foreword
The Newsagents Association of South Australia Limited (Association) is a trade association which acts for some 500 retail and home delivery members throughout South Australia.  The Association’s role in part is to represent and protect the interests of all of our members and to ensure that the industry fulfils its obligations to suppliers and consumers. 

This submission is in response to requests for submissions from a Joint Select Committee set up by the Parliament of Australia to inquire into the Retail Sector.  

The information contained in this submission has been prepared by officers of the Newsagents Association of South Australia. Detail contained in the submission draws from a range of other published works and where possible those works have been referenced.  The information contained in this paper is in part fact and in part opinion. The Association’s officers have assumed that information drawn from other works are substantially valid. Further that opinions and recommendations expressed by the Association are made sincerely and without malice.  
A background of the role and structure of Newsagents in South Australia. 

· Retail newsagents in South Australia recognise the need for the availability of magazines, newspapers and other publisher product across a broad range of retail outlets - including retail newsagents, smaller mixed businesses and supermarkets.

· In a market that continues to grow in volume and range of product, Publishers and Magazine Distributors in this State continue to look at all levels of retail to maximise their market opportunities, within the commercial constraints inherent in a product that is supplied on a ‘sale or return’ basis. 

· Supermarkets - both Independents and large national chains such as Coles and Woolworths deal directly with the Publishers to effect a range of product suited to their customer base. 

· Supermarkets continue to provide a range of product including books, greeting cards, stationery and publications, all of which are sold in retail newsagencies. Suppliers of those products to both retail areas accept that there are different but important markets to be catered for, as do newsagents. 

· Publisher product to retail newsagents is supplied (in the main) on a direct basis from the Publisher / Distributor to the Retailer.

· Smaller mixed businesses are normally supplied Publishers product using the in place territorial Authorised Newsagent, on a sub-agency basis.

· In the metropolitan area of Adelaide over 90% of the retail newsagents do not have a home delivery / sub-agents servicing territory. They are stand alone retail businesses.

· It follows therefore that only a very few Authorised home delivery / sub-agent servicing agents have a retail shop attached to or forming part of their business.

· Authorisation for the restrictive practices that attach to granting territorial service rights for the distribution of Publisher product within that territory are covered by an existing interim Authorisation granted by the Australian Competition and Consumer Commission - as amended in line with an Australian Competition Tribunal finding of the 11th November 1998.    

Key Points of this Submission 
· The Association believes that the dominance of a few firms in retail and other markets is leading to the demise of small to medium independent businesses in those markets. 

· That the demise of  independent businesses is resulting  in the loss of full time employment opportunities, the shrinking of shopping opportunities to fewer and larger retail chains and locations, which in turn leads to a contraction in the living standards and opportunities for many Australians.

· The Association has for some time been concerned at the apparent dominance of national retail companies, in particular (but not exclusively) in the supermarket area.  

· The Association is concerned over State and Federal Governments unwillingness to actively pursue intervention in retail markets, to ensure that the retail market is truly a competitive market. Rather Governments seem to favour a laissez faire approach and “faith in market forces and the importance of ‘efficiency and ‘competition’.” 
  to affect retail and other market outcomes.

· The Association is of the view that Government should pursue a stronger role to ensure competitive markets are maintained and that diversity of ownership within retail markets prevails.

· Australia has one of the highest concentrated markets for packaged grocery retailing in the world. Woolworths, Coles and Franklins controlled 65% of the national Market in 1990, increasing to 76% by September 1997 (Retail World 1997).

· An examination of the retail markets in the United States, the United Kingdom and the European Union shows that the top 10  supermarket chains control between 60% and 80% of the grocery markets in those countries. Australia with its much lower population and high degree of urbanisation has 2 or 3 supermarket groups controlling 80% of the retail grocery market.

· There is no doubt that the market share of the major supermarket oligopolies continues to grow at the expense of independent supermarket operators and small retailers generally. The smaller operators are losing market share at a rate of 1.7 percentage points a year. This share gain will result in Coles supermarkets and Woolworths  picking up an additional revenue of at least $350 million a year, each year (based on 1997 - 98 data).

· The Association believes that where dominant retail supermarkets are less challenged by the presence of smaller independent supermarkets, grocery prices in those areas are regularly shown to be higher.

· The United States -  Federal Trade Commission 
 (FTC) has expressed concerns about the higher concentration of retail markets into fewer major chains. These “power buyers” are said to be radically changing the retail environment and in the view of the Commission are killing off small retailers by acquisition and vertical and horizontal alliances with suppliers. Recommendations to the FTC have been made to amend legislation to better manage ways of assessing the competitive process in those markets.  

· The Association believes that the introduction of legislation similar to French / European Union law relating ‘Resale of Goods at a Loss’ should be considered. Consideration of such a legislative approach may place the onus of proof on the retailer who is purported to be using ‘predatory pricing’, rather than the government body responsible for trying to prove such activity is / was taking place.

· The Association believes a more considered review of the major corporate players in the retail sector and the structure of that retail market generally by the Australian Competition and Consumer Commission, in a pro-active and transparent  process is overdue.

· Finally the Association believes that if this Inquiry, subsequent ACCC investigations, or other Inquiries were to find that dominant retail market firms are detrimental to that market, then legislation requiring those companies to divest their interest to a level that is not a threat to that market, should be considered.   

Introduction
“Australia is facing challenges in reforming its economy to enhance national living standards and opportunities. ......  A possibly more difficult challenge is to develop in a way that creates new jobs and growth rather than see the economy shrinking to an efficient but diminishing core activity.” 
  . This quote is taken from the opening paragraph of the 1993 National Competition Policy document - ‘the Hilmer Report’.

The Association believes that the dominance of a few economically efficient firms in retail and other markets is leading to the demise of small to medium independent businesses in those markets. Moreover, that the demise of  independent businesses is resulting  in loss of full time employment opportunities, the shrinking of shopping opportunities to fewer and larger retail chains and locations, and in the longer term contributing to a contraction in national living standards and opportunities for many Australians.

The Association has for some time been concerned at the apparent dominance of national retail companies, in particular (but not exclusively) in the supermarket area.  

The influence of these companies was evident in recent reviews of Shop Trading Hours in South Australia and other states in recent years. In the case of South Australia the review was driven by the South Australian Government’s requirement to comply with National Competition Policy (NCP) commitments. There was no measurable consumer demand for change (in fact surveys done on consumer sentiment prior to and at the time of the review indicated little support for change). In that inquiry the Association believes that the outcome was predetermined by a philosophical adherence to economic rationalism (that the unrestrained guiding hand of the ‘market’ will ultimately benefit the community / consumer), and government concerns over the short run budgetary impacts on the State if they failed to comply with NCP agreements (a point confirmed by Mr. G. Samuels of the National Competition Council, at the time of the review).

The Association was at the time, and remains concerned that, the process of that review and its outcomes are symptomatic of State and Federal Governments unwillingness to actively pursue intervention in retail markets, to ensure that the retail market is truly a competitive market. Rather Governments seem to favour a laissez faire approach and “faith in market forces and the importance of ‘efficiency and ‘competition’.” 
  to affect retail and other market outcomes.

The Association believes that little examination of the impact of an individual firm’s efficiency,  balanced against the broader public interest has been undertaken. 

The Australian Parliament may be becoming more aware of the our concerns in  this area and general dissatisfaction with Government structures in place that are responsible for overviewing market reform. Reports on Cultivating Competition 
  a House of Representatives Report completed in 1997, the Senate Select Committee on the Socio-Economic Consequences of National Competition Policy (yet to get under way)  and this Inquiry, may lead to better outcomes in retailing for all Australians.  

Even the more conventional economists are beginning to recognise a stronger role for government in markets. In their book The Commanding Heights 
 Yergen and Stanislaw observed that competitive markets require strong regulation. They cite the United States as an example where strong regulation application was used to ensure that monopolies did not occur and that diversity of ownership within retail markets prevailed. The Association believes that the benefits flowing from an unrestrained free market can only have positive outcomes for the community if that market could be defined as having ‘perfect competition’. Very few, if any, national markets are or have ever approached that ideal of a perfect market model. 

This submission will begin by attempting to quantify the degree of retail market concentration in Australia, examine the impacts this concentration has on small to medium businesses and its impact on the structure and effectiveness of retail markets generally. The paper will also look at retail market concentration in other countries and will end with a series of actions that the Association believes the Inquiry should consider.  
What is the Degree of Industry Concentration within the Retail Sector in Australia?
Australia has one of the highest concentrated markets for packaged grocery retailing in the world. Woolworths, Coles and Franklins controlled 65% of the national Market in 1990, increasing to 76% by September 1997 (Retail World 1997). Queensland is even more concentrated with 86.1% (Retail World 1997) controlled by the ‘big three’ which gives it the most concentrated grocery market in the world. Only Switzerland with 80.5% and Denmark 70.5% of their markets controlled by five major retailers  in 1992(Threadgold, 1996) are even remotely close to figures evident in Australia. In the UK, the market control of the top three retailers rose from 28.6% in 1984 to 43.2% in 1990 (Wrigley, 1993) 
 . 

While there may be questions raised over the accuracy of  the above statistics (as they apply to Australia), the statistics provided by Retail World have been accepted by the Australian Competition and Consumer Commission - “... the Tribunal has with appropriate caution accepted the “Retail World” statistics as providing an adequate indication of the realities and trends in the market share of independent wholesalers and independent chains,....” 
     

There is little doubt that whether grocery market share is looked at in the United Kingdom (UK), The United States of America (USA) or the nations that make up the European Union (EU), all of these areas have at least 10 major supermarket chains that account for somewhere between 60% and 80% of the grocery market in those countries, as compared to 2 - 3 in Australia.

While direct market comparisons should not loosely be made of Australia and the bigger markets of the EU, the UK, or the USA, it is inconceivable to imagine that legislative constraints would not be put in place in each of these countries to stop majority supermarket chains dropping from 10 down to two.

There is also no doubt that the market share of the major supermarket oligopolies continues to grow at the expenses of independent supermarket operators and small retailers generally. On March 12th, 1998 the Australian Financial Review reported that “For the first time in memory both Coles Myer and Woolworths lifted sales and profit margin simultaneously, neither having to resort to discounting or costly sales promotions to notch up impressive growth numbers, and neither earning a profit at each others expense”. The Australian Financial Review article goes on “The explosion of seven - day trading, 24 hour supermarket shopping has been a godsend for the two supermarket operators and a disaster for their competitors the no-frills operator Franklins Ltd and the independent supermarkets supplied by wholesale group Davids Ltd...  And the mum-and-dad supermarkets serviced by Davids unable to operate around the clock, have been giving up and  closing their doors......In recent times both Franklins and Davids - the discounters that normally kept pricing pressures on Coles and Woolies - have been trying to expand margins to deal with their respective financial pressures.  With pricing pressure off, and customers pouring through their doors Coles Myer and Woolworths have minted money from supermarkets.”  The final quote taken from this article relates to the quantum of the market share moving from smaller operators “On the numbers tabled by Coles Myer yesterday, the smaller operators are losing market share at an incredible rate of 1.7 percentage points a year....it means that Coles supermarkets and Woolworths are picking up an additional revenue of at least $350 million a year, each year, through market share gains alone”.
It is interesting to note that according to work done by Dr. R. G. V. Baker and others, Australian Bureau of Statistics (ABS) grocery shopping price surveys consistently show that the market with some of the highest levels of Independent Supermarket operators, the most restrictive shop trading hours, and one of the more isolated cities - Adelaide, regularly records  the cheapest grocery prices. While cities on the east coast that have high concentrations of the Coles and Woolworths, basically unrestricted trading hours, relatively fewer independent supermarkets, are close to many of the central food and grocery suppliers - consistently record the most expensive grocery costs! 

What is the Impact of Industry Concentration on the Ability of the Small Independent Retailer to Compete Fairly in the Retail Sector? 
Taking liberally from Dr. R. G. V. Bakers’ report of 1998, Dr. D. Vogelaar’s work for Market Research unit Pty. Ltd. 
 and Dr. K. Houtons’ work of 1997 
, as well as numerous articles cited later in this section of our submission, The Association would contend that the following are just some of the impacts of an industry concentration that at the present could be described as an ‘oligopoly’ moving to a ‘duopoly’.

Dominant Retail Operators and Public Policy

That dominant retail chains use public policy in terms of shop trading hours and land use zoning to achieve their own corporate strategies. (Baker p.17). Independent supermarkets and other small businesses do not have the bargaining position or resources to effect such outcomes.

The Impact of Sales Transfers from Independent Operators to Dominant Retailers 

It is estimated that for each 1% shift in market share to the large chain stores there is a net loss of some 1,800 jobs, simply due to transfer of turnover from small to large stores. (Houghton K. p.2). The decline in overall employment levels in this sector, the net loss of full time employment and the increased use of part time workers by a drift of market share to the duopoly of supermarket groups, in the longer run effects the whole retail economy and is self defeating for the overall economic welfare of  Australia. The ‘efficiency’ argument would run the line that as large supermarkets and chain stores utilise fewer people per thousands of dollars turnover then lower prices result. However if lower prices do result how is this to be balanced with net losses in employment? Conversely small to medium business enterprises are constantly shown as a large employer of the private work force, but are penalised because their dollar turnover to staff employment ratios are high.    

Retail Dominance - the Impact on Full time Employment

The transfer of market share from smaller business enterprises to major supermarket chains and discount department stores increases part-time and casual employment at the expense of full time jobs. (Baker. R., p.142). See the comments above.

Short Run Choice Versus Long Term Interest

Short run choices often do not reflect long term community interests. Consumers are ‘self interested utility maximisers’ who will seek out the best deals. These best deals are typically strongly biased toward short term benefits due to imperfect information flows about the longer term implications of buying patterns and market trends (Houghton K. p.5). It is therefore imperative that governments understand long term trends and intervene where needed to ensure that competitive market exist and do serve community interest. It is the view of the Association that a failure of the Government to take action in this area will see a continuation of the shift toward ever increasing duopolies in retail markets. This trend can not be good for competition in the market place - if we are to accept that neoclassical  model of perfect competition - which encourages more rather than fewer market participants to achieve competition outcomes that benefit the community.  

Retail Lease Structures - ‘permitted use’

Small traders who operate in leased premises in shopping centres, are often restricted in the range of product they may sell in their businesses, while discount department stores and supermarkets are not similarly restricted. (Queensland Industrial Relations Commission, Hall, 1998, p.31). It sometimes appears to the Association that larger retailers are happy to accept such restrictive practices in their lease arrangement at the micro level, yet resist any form of intervention at the macro level. Once again the smaller independent operator appears to be disadvantaged in the market - the playing field is far from level.

Market Concentration - the Impact on Regional Areas

That market concentration often translates to the avoidance of using local factors of production. (Baker, p.18) . The inquiry has made particular mention as to the possible impacts retail market concentration has on regional areas and primary producers. The practice of retail market concentration tends to centralise functions of purchasing and distribution. While the independent operator will tend to source labour and product locally, larger organisations tend to centrally buy, manage and redistribute to the regions. 

Retail Market Concentration - the Impact on Primary Industry

Indications of monopolistic (price setting) buying - reports from fruit growers, fruit and vegetable wholesalers, some large manufacturers - with smaller buyers excluded from preferential deals. (Houghton, p.5). Such activities not only disadvantage the smaller independent retailer, but they have a direct impact on the primary producer - lower  farm gate prices. Houghton and others have spoken extensively on this matter as have the various farming groups.  

Price Competition between Dominant Supermarkets in Australia

Marketing exercises aside, the supermarket chains do not compete against one another on price. (Summary of Evidence - Queensland Industrial Relations Commission, Chief Industrial Commissioner Hall, November 1998, p.41). In a market where two to three major supermarket chains control more than 80% of the grocery market, independent supermarkets will have little impact in price setting.

Locating Supermarkets so that Spatial Competition is Minimised.

Sydney has a major structural problem where Coles and Woolworths do not spatially compete and thus consumers suffer expensive baskets of groceries (see price surveys run by Choice Magazine and ABS). (Baker R., p.145). Baker’s study reviews the spatial distribution of retail supermarkets over time - across most of Australia’s capital cities. The study shows that in more ‘developed’ retail markets such as Sydney there does not seem to be shopping locations where Coles and Woolworths compete. Whereas in less developed markets such as Adelaide consumers have 36% of the major centres where both Coles and Woolworths are present. It would appear that this spatial segmentation makes it more difficult for the consumer to price compare. 

Innovations and Trends in Supermarkets

Independent stores are innovative. The Supermarket chains tend to draw on overseas experience and observation of successful independents. (Queensland Industrial Relations Commission, Hall, 1998, p.41). This statement is considered by the Association to be somewhat subjective, but is interesting bearing in mind its authoritative source.

Governments should Intervene in Oligopolistic Markets.

The Supermarket sector is oligopolistic and there are distortions in the market, eg. low rents offered to anchor tenants. Regulation (in this market) is likely to be pro- rather than anti-competitive. (Queensland Industrial Relations Commission, Hall, 1998. p.41). This statement reinforces the position made by the Association that intervention by government should not automatically be seen as being anti-competitive.

Occupancy Costs - Another Distortion in favour of Major Retail Chains

Occupancy costs in Australia are three times those in the USA. This has a significant influence on the profit and survival of small retailers. Typically major tenants such as supermarket chain stores may occupy 20% of the total floor area of a centre but only pay 7% of the rent. While specialist retailers occupy 25% of the space and pay 75% of the total rent for the Centre. (Vogelaar D. p.2). While accepting the constraints outlined in the Select Committees  media release of the 16th of February, shopping centre rents and management practices seem to substantially disadvantage the smaller retailer, in favour of the market dominant players. 

The retail sector has become increasingly dominated by a few major participants capable of virtually eliminating competition and controlling terms of their involvement. This creates an 

unhealthy situation for the significant range of small business traders who contribute substantially to the economy. (Vogelaar D. p.32). 

Overseas Developments with respect to Industry Concentration in the Retail Sector, highlighting approaches adopted in OECD economies.
From the limited research done by the Association on overseas approaches to retail sector industry concentration the following observations were made :

The USA - With the long enshrined and often quoted Anti-Trust legislation in place since the late 1930’s, by way of the Sherman Act, the Robinson - Patman Act and others , the United States seems to lead the way in monitoring of market behaviour. The Federal Trade Commission takes an active role in all levels of retail market behaviour and has substantial enforcement authority. However the Association wonders whether the maintenance of regional and independent stores - accounting for 54% of the grocery market (with the 10 largest chain stores only accounting for 34% of grocery sales), is more a function of the distribution of the population, than government intervention to maintain a balance in retail market concentration. Unlike Australia, the USA’s population of 280 million consumers has 80% of those residents in rural to small community locations. Even within the 100 largest metropolitan statistical areas of the United States surveyed , not one of those areas had less than nine chains or independent stores to choose from , and most had more than 12.

Recent articles by the Federal Trade Commission 
 expressed concerns about the higher concentration of retail markets into fewer major chains. These “power buyers” were radically changing the retail environment and in the view of the Commission were killing off small retailers by acquisition and vertical and horizontal alliances with suppliers. Recommendations were being made to amend legislation to better manage ways of assessing the competitive process in those markets.  

The UK -  In the UK the four retail supermarket chains account for somewhere between 45% and 60% of the retail grocery market. The Association understands that like Australia the UK has Competition and Consumer legislation that is enforced by the Office of Fair Trading  and where needed the Monopolies and Mergers Commission. Great concern has been raised over the development of new super store shopping centre developments, their impact on competition and the move toward oligopolistic retail  markets. Planning controls that would limit the ability to develop these outlying retail centers are being seen as one way of  controlling chain store dominance and preserving ‘main street’ shopping in city and town centres. An article in Forbes Magazine 
 also focuses on massive price differences for groceries in the UK, the US and Europe, that the profit margins of UK supermarkets are 50% higher than their counter parts in the US and that “competition among the top U.K. food retailers resembles synchronised swimming”. 

Europe
The development of the European Union has seen substantial activity in the monitoring of retail markets and the risk of retail monopolies developing across the Nation States of the Union. Once again, as in the Association’s perceptions of the US retail market, retail diversity and a strong base of small to medium retailers may be maintained due to a large, widely spread population , which has a diversity of cultures,  more than active Government intervention.

Possible Revenue - Neutral Courses of Action by the Federal Government (ie courses of Action that Do Not involve Taxation Reform)

Legislation - Resale of Goods at Loss
An issue of specific interest to the Association was a provision under the French Finance Act 63-628 of 2 July 1963 - relating Resale of Goods at a Loss. The text of the provision reads as follows :

I.
Any trader reselling a product in an unaltered state at a lower price than its actual purchase price shall be liable to a fine of 5,000 to 100,000 FF. The actual purchase price shall be assumed to be the price on the invoice, plus turnover tax, specific charges relating to resale and, where appropriate, the cost of transport.

II.
The above provisions shall not apply :


to perishable goods from the time when their condition may deteriorate; 


to voluntary or enforced sales following the cessation or changing of a commercial activity ;


to products whose sale is of a marked seasonal nature, toward the end of the selling season and during the period between two selling seasons ;


to products which are no longer in public demand owing to changes in fashion or to the appearance of technical improvements ;


to products which are restocked or which could be restocked at a reduced level, the actual purchase price then being replaced by the price on the invoice or by the value of new stock ;


to products whose resale price is aligned on the price lawfully charged for the same products by another trader in the same area of activity ;     

(Quoted in English translation in Keck and Mithouard, Cases C267 - 268/91, Court of Justice of the European Communities, [1995] 1 Common Market Law Reports 101 at p. 106) 

Consideration of such a legislative approach may place the onus of proof on the retailer who is purported to be using ‘predatory pricing’, rather than the government body responsible for trying to prove such activity was taking place. At the very least it may cause those who contemplate such short run activities to eliminate competitors, to think twice before doing so. 

Trade Practices Act and the Australian Competition and Consumer Commission
In a recent article by Adele Ferguson 
 the issue of the changing and expanding role of the Australian Competition and Consumer Commission (ACCC) was raised. The article inferred that restricted funding required the ACCC to limit its activities of review. Notwithstanding the Federal Governments budget constraints, it would appear that if the expectations of business and government are that the ACCC is to monitor everything from mergers and acquisitions, to GST pricing applications and a new small business advocacy program, then the Government had better provide more resources and much more direction to the ACCC.  

The Association believes a more considered review of the major corporate players in the retail sector and the structure of that retail market generally by the Commission,  in a pro-active and transparent  process is what is called for.

To quote Sheppard J. in a decision in 1994 - ​”if competition rules the market, the corporation will not have market power otherwise than because of its competitive strength. But if the body corporate for whatever reason is free to act in the market which does not have its origins in the competitive forces at play in the market. It is that power which s 46(1) seeks to effect if it is used for any of the proscribed purposes.”  The first part of this statement only holds true if there are numerous competitors in the market (none with a dominant position), because only then can  competition rule[s] the market.

The second part of the quote is valid only if it is recognised that when reviewing companies with a dominant market position - real weight is given to an analysis of those companies actions which “do[es] not have its origins in the competitive forces at play in the market”  , then perhaps issues such as : -

· the negative impacts on the retail market competition from the vertical integration of dominant firms, 

· the activities of retail dominant firms using targeted retail pricing to eliminate specialist small businesses, 

· limitation of consumer choice and price comparison by way of spatial segmentation of retail supermarket sites in urban markets (see Baker R. 
) and 

· that food shopping prices in supermarket chains such as Coles and Woolworths vary according to where the supermarket is located, and are influenced more by the presence of third party competition, than they are by the availability of local produce -  according to two studies from research companies Taylor Research Services and Roy Morgan Research 
 .

The Association believes that if the ACCC were to undertake a retail review, such a review should be undertaken on a regular basis (say every four years).

Finally the Association believes that if this Inquiry or subsequent ACCC investigations, or other Inquiries find that dominant retail market firms are detrimental to that market, then legislation requiring those companies to divest their interest to a level that is not a threat to that market, should be considered.   

This submission has been prepared under instruction from the Board of the Newsagents Association of South Australia Limited.

Signed 
.....................................................



Christopher Rankin (Executive Officer) 
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