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i

Major Issues

The framers of the Constitution of the Commonwealth of Australia envisaged that the
Federal Parliament should, amongst its legislative powers, have power to enact legislation
on what the powers, privileges and immunities of its Houses, members and committees
were to be. But they considered it appropriate that until such time as the Parliament
enacted such legislation, the Houses of the Federal Parliament, their members and
committees, should be endowed with the same powers, privileges and immunities as were
possessed by the House of Commons of the United Kingdom Parliament, its members and
committees, at the establishment of the Commonwealth. Section 49 of the Federal
Constitution gave expression to that intent.

More than eighty years were, however, to pass before the Federal Parliament enacted
fairly comprehensive legislation on the subject of parliamentary privileges. Its
enactment—the Parliamentary Privileges Act 1987—followed an inquiry by a Joint Select
Committee which had been commissioned in 1982 to undertake a general inquiry into the
matter. The Committee presented its final Report in 1984.

The Act of 1987 is a most important document in that it represents an attempt to reform
the laws about parliamentary privileges, having regard to difficulties and uncertainties
attending the laws which applied by virtue of section 49 of the Constitution, and also
changes which had taken place in the workings of parliamentary institutions since the
establishment of the Commonwealth of Australia (on 1 January 1901).

The Act of 1987 effected some major changes in the laws concerning federal
parliamentary privileges. It reduced the time during which members are immune from
arrest in civil causes and requirements to attend before courts and tribunals. It removed the
power of the Houses to expel their members. It also reduced the punitive powers of the
Houses.

In 1955 the High Court, in the case of Fitzpatrick and Browne, had held that, under section
49 of the Constitution, the Houses had authority to order the imprisonment of persons they
adjudged in contempt of the House. The Court's decision, however, revealed that if a
House chose to exercise this power it could be difficult for a court to assess whether the
conduct of the offender was capable of being regarded as an offence against the House.
The 1987 Act removes impediments to judicial review, at least when a House has imposed
a penalty of imprisonment. It defines essential elements of offences punishable by the
Houses. It removes the power of the Houses to punish contempt by defamation except in
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relation to words spoken in the presence of a House or a parliamentary committee. It
prescribes the penalties which may be imposed.

There continue to be differences of opinion about whether Houses of Parliament need to
have punitive powers to enable them to carry out their functions. A Joint Committee of the
Houses of the United Kingdom Parliament has recently recommended that legislation be
enacted to give the courts jurisdiction to try offences now punishable as contempt of
Parliament in those cases in which the alleged offender is not a member of either House.
This recommendation may prompt reconsideration of the relevant provisions of the
Commonwealth Act of 1987.

One of the central provisions of the 1987 Act is section 16. It affirms the application of
Article 9 of the English Bill of Rights 1689 to the Federal Parliament. Article 9 declares
that 'freedom of speech and debates or proceedings in parliament ought not be impeached
or questioned in any court or place out of parliament'. Section 16 amplifies the meaning of
the term 'proceedings in parliament' and it also imposes restrictions on the uses which may
be made of evidence of parliamentary proceedings in cases before courts and tribunals.
Section 16 has presented some problems for the courts, including some relating to the
constitutionality of the subsection on admissibility of evidence of parliamentary
proceedings. The constitutional issues have yet to be considered by the High Court.

The Act of 1987 is not an exhaustive code of the law about federal parliamentary
privileges and it allows for the continued operation of some of the powers and privileges
of the House of Commons which apply by virtue of s. 49 of the Constitution, among them
the investigatory powers of the Houses and their duly authorised committees. The Act
does not, for example, attempt to define what powers the Houses and their committees
may exercise in order to gather information or the grounds on which persons may properly
object to the provision of information which is sought of them. One problem which the
Act has not resolved is whether the investigatory powers of the Houses are constrained by
a doctrine under which officers of the executive branch may properly object that the
provision of information sought by a House would be contrary to the public interest. A
Bill introduced in 1994 sought to address this problem but was not passed into law.
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Introduction

In its eighty-seventh year the Parliament of the Commonwealth of Australia enacted:

An Act to declare the powers, privileges and immunities of each House of Parliament
and the members and committees of each House, and for related purposes.

The Act—the Parliamentary Privileges Act 1987—was 'the culmination of more than
eighty years of spasmodic enthusiasm to effect' such a declaration.1 It followed a
comprehensive review of the law by the Joint Select Committee on Parliamentary
Privilege, appointed in 1982.2 It was enacted principally in reliance on section 49 of the
Commonwealth of Australia Constitution, read in conjunction with section 51(xxxvi).

Section 49 of the Constitution provides that:

The powers, privileges and immunities of the Senate and the House of
Representatives, and of the members and the committees of each House, shall be such
as are declared by the Parliament, and until so declared shall be those of the
Commons House of Parliament of the United Kingdom, and of its members and
committees, at the establishment of the Commonwealth.

Section 51(xxxvi) gave the Parliament power to make laws with respect to 'Matters in
respect of which this Constitution makes provision until the Parliament otherwise
provides'. Section 49 was one such provision.

The effect of section 49 was that, until the enactment of the Parliamentary Privileges Act
1987, the powers, privileges and immunities of the Houses of Australia's Federal
Parliament, their members and committees were co-extensive with those of the House of
Commons at Westminster as of 1 January 1901. Had the Constitution not included
section 49, these powers, privileges and immunities would have been less extensive than
those accorded to the House of Commons. They would have been restricted to those
reasonably necessary for the discharge of the functions assigned to the Houses by the
Constitution and they would not have included a power to impose penalties for breach of
privilege or the offence known as contempt of Parliament.3

The Parliamentary Privileges Act 1987 brought about some important changes in the law
relating to the Houses of the Federal Parliament, its members and committees. Section 8
stripped the Houses of the power to expel their members, a power which had been
exercised only once in the history of the Parliament.4 This change did not, however,
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detract from the power of the Houses to determine whether a member's seat had become
vacant for any of the disqualifying causes listed in sections 44 and 45 of the Constitution.
Section 6 took away from the Houses their power to punish contempts by defamation
except when committed in the presence of a House or committee.5 The penal jurisdiction
was further limited by section 4. This specifies essential elements of the offences
punishable by the Houses. The periods of time during which members, parliamentary
officers and parliamentary witnesses are immune from arrest or detention in civil causes,
and from requirements to attend before courts or tribunals were abridged, having regard to
modern means of transport.6 Section 16 confirmed the application to the Federal
Parliament of the freedom of speech and debate assured by Article 9 of the English Bill of
Rights 1689; it also sought to clarify the effects of that important provision.

The Act of 1987 does not purport to be an exhaustive code on the powers, privileges and
immunities of the Houses of the Federal Parliament, their members and committees. This
is made clear by section 5 of the Act which provides that:

Except to the extent that this Act expressly provides otherwise, the powers, privileges
and immunities of each House, and of the members and committees of each House, as
in force under section 49 of the Constitution immediately before the commencement
of this Act, continue in force.

Powers which the Houses continue to possess by virtue of section 49 of the Constitution
include the power of each House to suspend members from the service of the House; the
power of the Houses and their duly authorised committees to require the attendance of
persons before them to give evidence and to produce documents; and the power to regulate
their internal proceedings. The last mentioned power is fortified by section 50 of the
Constitution.7

The Parliamentary Privileges Act 1987 was the model for the Northern Territory's
Legislative Assembly (Powers and Privileges) Act 1992 and for the Parliamentary
Privileges Bill introduced in New Zealand's House of Representatives in 1994.8 Section 24
of the Australian Capital Territory (Self Government) Act 1988 (Cwlth) makes the federal
Act definitive of the powers, privileges and immunities of the Legislative Assembly of the
Australian Capital Territory, though it withholds from the Assembly a power to impose
penalties by fine or imprisonment. None of the Parliaments of the Australian States has, to
date, chosen to enact legislation along the lines of the 1987 federal Act.9

The framers of Australia's Federal Constitution clearly intended that the Federal
Parliament should have power to enact legislation which gave to the Houses, their
members and committees powers, privileges and immunities which might be somewhat
different from those possessed by the House of Commons, its members and committees,
and perhaps even greater than those possessed by the House of Commons as of 1901.10

They did not, however, pause to consider whether the Constitution might impose some
constraints on the kind of legislation the Parliament could validly enact pursuant to
section 49, read in conjunction with section 51(xxxvi). The Federal Parliament's legislative
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powers were to be limited to enumerated subjects. Hence section 49, read in conjunction
with section 51(xxxvi), could not be construed as giving the Parliament an unlimited
legislative power. The scope of that particular power could not but be affected by
contemporary understandings about what matters pertained to parliamentary privilege,11

and in determining whether a federal law is one of a kind within this head of power, a
court of law would probably need to be satisfied that the law is in aid of and ancillary to
the performance of the Parliament's functions under the Constitution.

Over the years the High Court of Australia was to discover in the Federal Constitution
certain implied limitations on federal legislative powers, among them limitations on the
capacity of the Federal Parliament to make laws binding the States and their
instrumentalities, and to make laws which interfere with judicial processes. In 1992 the
High Court ruled that the Constitution impliedly prohibits exercise of federal legislative
powers to make laws which are unduly restrictive of freedom of political
communication.12 The High Court has not yet had occasion to decide whether these
implied limitations control the exercise of the legislative power in respect of parliamentary
privileges, or for that matter the powers which are exercisable by the Houses under
section 49 itself. This constitutional issue is considered later in the paper.

The paper, it needs be stressed at the outset, does not attempt a comprehensive review of
the federal laws of parliamentary privilege and of the ways in which they have been
administered.13 Rather it concentrates on those aspects of this body of law which present
particular problems: the punitive powers of the Houses and the manner of their exercise;
freedom of speech and debate in Parliament and what it entails; and the investigatory
powers of the Houses and their duly authorised committees. The last part of the paper
raises some issues which may merit further attention by the Parliament.

Punitive Powers

Prior to federation, legislation had been enacted to invest the Houses of all of the
Australian colonial Parliaments, with the exception of those in New South Wales, with
extensive punitive powers.14 In South Australia and Victoria the legislation gave to the
Houses the same penal jurisdiction as was possessed by the House of Commons as of a
specified date.15 The result was that the Houses of Parliament in those colonies could order
the imprisonment of persons they found guilty of breach of privilege or contempt of the
House, for the duration of the current session of Parliament. In Queensland, Tasmania and
Western Australia the punitive powers of the Houses were more limited since penalties
could be imposed only in respect of defined offences.16 The framers of the Australian
Federal Constitution preferred the expedient which had been adopted in South Australia
and Victoria.

While there have been many occasions on which the Houses of the Federal Parliament
have adjudged conduct to be in breach of their privileges or in contempt, there has been
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only one occasion on which they have chosen to impose a penalty of imprisonment.17 This
was in 1955 when the House of Representatives committed Raymond Edward Fitzpatrick
and Frank Courtney Browne, the proprietor and editor respectively of the Bankstown
Observer, to prison.18 These men had been responsible for publishing a series of articles
which suggested that, before entering Parliament, a Member of the House had been
involved in an immigration racket. The House's Committee of Privileges advised that
Fitzpatrick and Browne had been guilty of a serious breach of privilege.19 In publishing
the articles they had 'intended to influence and intimidate a Member ... in his conduct in
the House' and 'had deliberately attempted to impute corrupt conduct as a Member against'
the Member 'for the express purpose of discrediting and silencing him'.20 The House
accepted this advice and on 10 June 1955 resolved that the two men be committed to and
kept in custody until 10 September, or until earlier prorogation or dissolution, unless the
House should sooner order their discharge.21

Fitzpatrick and Browne instituted court proceedings against their gaoler, the Chief
Commissioner of Police in the Australian Capital Territory. They sought writs of habeas
corpus to secure their release from custody. The case was removed into the High Court of
Australia. On behalf of Fitzpatrick and Browne it was argued, unsuccessfully, that the
power exercised by the House was essentially a judicial power and that under Chapter III
of the Constitution, the judicial powers of the Commonwealth were exercisable only by
the courts therein described. In the opinion of the High Court, section 49 of the
Constitution established a clear exception to this general principle.22 And following
English judicial authority23 the Court held that the Speaker's warrants to the respondent
gaoler were a sufficient answer to the applications for habeas corpus. The warrants simply
recited that the House had resolved that Fitzpatrick and Browne had been guilty of breach
of privilege and that they be committed to custody. There was no legal requirement that
the warrants set out particulars of the offence; nor could the Court look beyond the
warrants.24

The Parliamentary Privileges Act 1987 has altered the law which had been applied in the
case of Fitzpatrick and Browne. If their case were to arise today and the House resolved
that they be punished by imprisonment, the House would, under section 9 of the Act, be
required to sentence them to imprisonment for a fixed term, not exceeding six months.
That penalty would not be affected by a prorogation of the Parliament or the dissolution or
expiration of the House. More importantly, under section 11 the resolution of the House
imposing the penalty, and the warrants committing them to custody, would need to 'set out
particulars of the matters determined by the House to constitute' a breach of privilege or
contempt. The significance of this requirement is that if the offenders sought judicial
review of the determination against them, a court would have to decide whether the
conduct particularised was capable of being regarded as an offence against the House.25

And in deciding that question the court would have to consider whether the essential
elements of an offence, as declared in section 4 of the Act, had been satisfied. The court
could not, however, review the House's 'sentence'.
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Section 4 of the Act provides that:

Conduct (including the use of words) does not constitute an offence against a House
unless it amounts, or is intended or likely to amount to an improper interference with
the free exercise by a House or a Committee of its authority or functions, or with the
free performance by a member of the member's duties as a member.26

Prior to the enactment of the Parliamentary Privileges Act 1987 there was doubt about
whether the Houses could impose monetary fines.27 The House of Commons had not
imposed such penalties since the eighteenth century.28 Section 7 of the Act authorises the
Houses to impose fines on those who commit parliamentary offences: in the case of
natural persons, a fine not exceeding $5000; in the case of corporations, a fine not
exceeding $25 000. But a natural person cannot be both fined and imprisoned. A fine is
declared to be a debt due to the Commonwealth and is recoverable 'on behalf of the
Commonwealth in a court of competent jurisdiction by any person appointed by a House
for that purpose'.29

Curiously the Act does not require that a resolution of the House which imposes a fine
should set out particulars of the matters determined by the House to constitute the offence.
In an action to recover a fine, the existence of the alleged debt could not be proved
otherwise than by production of the House's resolution.30 But what if that resolution stated
no more than that the House had adjudged the defendant guilty of an offence? Could the
court look beyond the resolution? That question awaits judicial resolution but it is one
which would be more satisfactorily resolved by amendment of section 11 of the Act. There
can surely be no good reason why a House should be required to particularise when it
decides to impose a penalty of imprisonment but not when it decides to impose a fine.
Why, it may be asked, should a House be required to give particulars when it decides that
a journalist be imprisoned for contempt, but not be required to give particulars when it
fines the journalist's employer for the same offence?

There have been differences of opinion about whether the Houses should retain their
punitive powers and also about whether their punitive powers should be limited to
offences defined by statute.31 Some have taken the view that the penal jurisdiction reposed
in Houses of Parliament should be transferred to the ordinary courts of law. Their
objection is principally that in exercising their penal jurisdiction, the Houses are acting as
judges in their own cause. Those who support the maintenance of a parliamentary penal
jurisdiction have, however, pointed out that it is a jurisdiction akin to that which superior
courts of law themselves exercise when they impose penalties for contempt of court. If
courts are considered to be the best judges of what conduct is prejudicial to the
performance of their functions, it is argued, should not it also be accepted that the Houses
of a Parliament are the best judges of what conduct is prejudicial to the performance of
parliamentary functions? Another argument in favour of the maintenance of the penal
jurisdiction of the Houses is that transfer of the jurisdiction to the courts would eliminate
the large measure of discretion which the Houses exercise in determining whether it is
appropriate to impose penalties.
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The Australian Parliaments whose Houses possess a penal jurisdiction have not been
disposed to relinquish that jurisdiction entirely, though the federal Parliamentary
Privileges Act 1987 signified a preparedness on the part of the Federal Parliament to
remove from its Houses a part of their former penal jurisdiction, and also to expose
determinations in exercise of the jurisdiction to judicial review.32

Moved no doubt by the advice of the Joint Select Committee on Parliamentary Privilege in
its 1984 Report,33 the Federal Parliament chose not to include in the Parliamentary
Privileges Act 1987 definitions of the conduct punishable by the Houses. The Parliament
was prepared to do no more than specify essential elements of the offences punishable by
them. The task of framing more precise statutory provisions on what kinds of conduct are
punishable by the Houses was, it seems, perceived to be as difficult as that which would
attend any attempt to define by statute what conduct may be punishable as contempt of
court. Short of legislation which defines the offences punishable by the Houses, the
Houses can do little more than provide guidance about the conduct they may adjudge to be
punishable by them, in the form of resolutions of the kind passed by the Senate on
28 February 1988.34 Those resolutions are not, however, binding on the courts.

Since proceedings to determine whether an offence against a House has occurred are
essentially judicial in character, it is important that the proceedings be conducted in
accordance with the principles of natural justice.35 There were some unsatisfactory aspects
of the proceedings against Fitzpatrick and Browne in 1955. The hearings of the Committee
of Privileges of the House of Representatives were held in camera. The accused were
compelled to answer questions under oath. They were not allowed legal representation;
nor were they afforded an opportunity to cross-examine the Member who had made the
complaint against them. That Member had given his evidence in their absence. After the
Committee had presented its report, Fitzpatrick and Browne were summoned to appear at
the Bar of the House and were given an opportunity to address the House. But once again
they were denied legal representation.

The Joint Select Committee on Parliamentary Privilege reviewed the procedures for
conduct of inquiries by the Privileges Committees and in its Report of 1984 recommended
that they be revised in certain respects.36 The recommended changes are to a large extent
reflected in the Senate's resolutions of 1988 on parliamentary privilege.37 The procedures
laid down in the resolutions, if followed, ensure that those accused of breach of privileges
or contempt of a House are treated fairly.

In reviewing decisions by a House to punish for offences against the House, courts are
unlikely to inquire whether the procedures adopted by the House have fulfilled minimal
standards of procedural fairness. Such inquiry might well be considered an impermissible
intrusion into the internal proceedings of the House and contrary to Article 9 of the Bill of
Rights 1689. The only possible basis upon which a court might justify inquiry by it into
the fairness of the procedures adopted by a House of the Federal Parliament is that the
exercise by the House of its penal jurisdiction involves the exercise of judicial power and
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that the validity of any purported exercise of judicial power is contingent on the
observance of minimal standards of procedural fairness.38

The occasions on which Houses of Parliament are likely to impose penalties by way of
fine or imprisonment for offences against the House may be few. Federal parliamentary
experience suggests that even when an offence against a House is found to have been
committed, the House will often be content to record that finding, with perhaps the
addition of a reprimand or admonition, exaction of an apology or an assurance that the
offender will take certain corrective action.39 There are some other sanctions which a
House may think it appropriate to apply, for example withdrawal of 'privileges' accorded
to representatives of the mass media in relation to facilities afforded to them within
parliamentary precincts.40

The Houses also possess disciplinary powers in relation to their own members. As has
been mentioned earlier, the Parliamentary Privileges Act 1987 removed from the Houses
of the Federal Parliament their former power to expel their members.41 The Houses
nevertheless retain their power to suspend their members.42 The extent to which, if at all,
the power of suspension is subject to constitutional constraints is unclear.

In a series of cases, most of them emanating from New South Wales, courts have
recognised that a House which does not possess punitive powers may nonetheless suspend
its members for self-protective purposes or to force a member to comply with a valid
command of the House.43 Determination of whether a power of suspension has been
exercised for a permissible self-protective or coercive purpose rather than for an
impermissible punitive purpose may not, however, be an easy matter. And such a
determination will nearly always involve investigation of what has occurred in the course
of parliamentary proceedings.

The Parliamentary Privileges Act 1987 did not diminish the power already possessed by
the Houses of the Federal Parliament, by virtue of section 49 of the Constitution, to
suspend members from their service and to do so even for punitive purposes. There could,
however, be a question whether the power of suspension can be employed to penalise a
member for exercise of the constitutionally protected freedom of political
communication.44

Freedom of Speech and Debate

One of the most important of the privileges of Parliament is that expressed in Article 9 of
England's Bill of Rights 1689.45 Article 9 provides:

That the freedom of speech, and debates or proceedings in parliament, ought not be
impeached or questioned in any court or place out of parliament.
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This Article applied to the Houses of the Federal Parliament by force of section 49 of the
Constitution and this application has been confirmed by section 16(1) of the
Parliamentary Privileges Act 1987.

The primary object of Article 9 was to protect members of the English Parliament against
legal liabilities for what they said or did in the course of debate.46 But it also established
the right of the Houses to determine what matters were to be considered by them. Article 9
was instrumental in establishing the independence of the Houses of the Crown and the
supremacy of Parliament.

The protections accorded by Article 9 extend not only to members but also to
parliamentary witnesses, to those who have presented petitions to Parliament and to
authors of documents which have been tabled in a House. Article 9 has also been
interpreted as imposing restrictions on the reception and use of evidence of parliamentary
proceedings by courts and other extra-parliamentary bodies, such as royal commissions of
inquiry.47

Proceedings in Parliament

Questions have arisen, both in the courts and in parliaments, about what are to be regarded
as proceedings in parliament for the purposes of Article 9. In the courts there may be a
question about what are proceedings in parliament for the purposes of the laws of
defamation, including the rule that the defendant to an action for defamation may plead in
defence that the publication alleged to be defamatory is a fair and accurate report of
parliamentary proceedings.48 There is little doubt that proceedings in parliament
encompass proceedings at formal sittings of Houses and of their committees. But what is
the status of communications of the following kinds?

1. Communications between members and Ministers on matters which might be raised in
Parliament.49

2. Communications between members of Parliament and members of the public, again in
relation to matters which might be raised in Parliament.50

3. Communications in caucus.51

4. Media releases in relation to matters which have already been the subject of statements
in a House or before a parliamentary committee.52

The Joint Select Committee on Parliamentary Privilege recognised that there was
uncertainty about what may be regarded as proceedings in Parliament.53 It proposed
enactment of legislation to define that concept.54 The definition it recommended was fairly
detailed. The definition which appears in section 16(2) of the Parliamentary Privileges Act
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1987 is much less detailed and it does not purport to be an exhaustive definition. The sub-
section provides that:

For the purposes of the provisions of Article 9 of the Bill of Rights, 1689 as applying
in relation to the Parliament, and for the purposes of this section, 'proceedings in
Parliament' means all words spoken and acts done in the course of, or incidental to,
the transacting of the business of a House or of a committee, and, without limiting the
generality of the foregoing, includes:

(a) the giving of evidence before a House or a committee, and the evidence so given

(b) the presentation or submission of a document to a House or a committee

(c) the preparation of a document for purposes of or incidental to the transacting
any such business, and

(d) the formulation, making or publication of a document, including a report, by or
pursuant to an order of a House or committee and the document so formulated,
made or published.55

This sub-section may well have extended the concept of proceedings in Parliament, at
least for the purposes of Article 9 of the Bill of Rights.56 Paragraph (c), for example,
would seem to cover many documents generated by members preparatory to the formal
transaction of parliamentary business (e.g. draft questions on notice), documents
assembled by officers or employees of a House for use by a parliamentary committee,
draft petitions, and unsolicited submissions to a parliamentary committee. Queensland's
Court of Appeal has held that paragraph (c) covers documents sent by strangers to
Members but only if the Member chooses to keep the documents for the purpose of
transacting parliamentary business.57 Paragraph (d) covers all documents ordered to be
printed and published by a House. To an extent it may have displaced the Parliamentary
Papers Act 1908.

Publications which are within the statutory definition of proceedings in Parliament are
absolutely privileged for the purposes of the law of defamation. Section 16(3), which is
examined presently, restricts the use which may be made of these publications in the
courts. Article 9 of the Bill of Rights 1689 forbids the impeachment or questioning of such
proceedings in any court or place out of Parliament. That can mean that a court cannot
order production of protected documents for inspection by litigants.58 The Senate's
Committee of Privileges has expressed concern about possible abuse of section 16(2) of
the Act. It has recognised that 'it is vital for the proper functioning of a house of
parliament that information is produced to the maximum extent possible to enable proper
decision making'.59 At the same time it has recognised that:

If all information given to senators for the purpose of speeches to the Senate is
covered by privilege, there may be some danger that Senate privilege could be used to
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protect documents and files which may be required in court proceedings. This is
especially true of primary documents which do not exist in any other form.60

There has never been any doubt that documents tabled before a House become
proceedings in Parliament, whatever their source and whatever their content. For an extra-
parliamentary, governmental body to undertake inquiry into the truth of statements
contained in the tabled documents may be held in breach of privilege. A House may even
adjudge it an offence for an extra-parliamentary body to undertake inquiry into the
circumstances which attended supply of documents which were subsequently tabled
before a House.61 Nevertheless the Senate's Committee of Privileges has drawn attention
to 'the gravity of senators' actions in placing on public record, under parliamentary
privilege, documents on behalf of or authored by other persons'. It has said that: 'It is the
duty of all senators to read all aspects of material they are tabling and to take
responsibility for it'.62

The statutory definition of 'proceedings in parliament' has, to an extent clarified the ambit
of the protection afforded by Article 9 of the Bill of Rights 1689. It does not, however,
resolve some of the uncertainties about the status of members' correspondence. Some such
correspondence may answer the description of documents prepared for the purpose of or
incidental to the transacting of the business of a House or a parliamentary committee. But
much correspondence generated by members in discharge of their functions will not fall
into that category: for example, representations made on behalf of constituents to ministers
and other agents of the executive. Correspondence of this kind is generally regarded as
outside the protection of Article 9 of the Bill of Rights 1689, though under the laws of
defamation it will usually be covered by the defence of qualified privilege.

Parliamentary Privilege in Court Proceedings

One of the most contentious provisions in the Parliamentary Privileges Act 1987 is
section 16(3). This provision restricts the reception of evidence of proceedings in
Parliament and the uses which may be made of such evidence by courts and tribunals. It
applies to all Australian courts and tribunals, tribunals being defined in section 3(1) as all
bodies having power to examine witnesses on oath.

Prior to 1987 a number of courts had construed Article 9 of the Bill of Rights as imposing
such restrictions,63 but in 1985 and 1986, judges of the New South Wales Supreme Court
ruled that Article 9, as applied to the Federal Parliament, did not preclude reception by the
Court of evidence of what some of the witnesses before the Court had said in evidence
they had previously given before a parliamentary committee, even though the purpose was
to attack the credibility of those witnesses.64 Section 16(3) of the 1987 Act was enacted to
counteract those judicial rulings.65 It provides as follows:
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In proceedings in any court or tribunal, it is not lawful for evidence to be tendered or
received, questions asked or statements, submissions, or comments made, concerning
proceedings in Parliament, by way of, or for the purpose of:

(a) questioning or relying on the truth, motive, intention or good faith of anything
forming part of those proceedings in Parliament

(b) otherwise questioning or establishing the credibility, motive, intention or good
faith of any person, or

(c) drawing, or inviting the drawing of, inferences or conclusions wholly or partly
from anything forming part of those proceedings in Parliament.

Some general points to be made about section 16(3) are these:

(i) it does not prohibit absolutely reception by courts and tribunals of evidence of
proceedings in the Federal Parliament. The prohibition is expressed rather in terms
of the purposes for which that evidence may be received and used. The provision
has been interpreted by courts as not precluding reception of evidence to prove
simply an occurrence in the course of parliamentary proceedings66

(ii) there is no provision whereby a House or a member may waive the provision,67 and

(iii) Section 16(5) makes exceptions in relation to proceedings in courts and tribunals
so far as they relate to questions arising under section 57 of the Constitution or
interpretation of federal Acts.68

In Prebble v New Zealand Television Ltd,69 the Judicial Committee of the Privy Council,
on appeal from New Zealand, expressed the view that section 16(3) is declaratory of one
of the effects of Article 9 of the Bill of Rights 1689.70 But the correctness of that
pronouncement has been queried.71 The subsequent case of Laurance v Katter72 revealed
some problems about the meaning and effect of section 16(3) of the 1987 Act and also
about its constitutionality.

The plaintiff in this case, Mr Laurance, had brought an action for defamation against
Mr Katter in respect of remarks the latter had made in the course of a media interview.
The interview concerned statements Mr Katter had made about Mr Laurance in the course
of debate in the House. Those statements were prima facie defamatory, but having been
made under parliamentary privilege they would not have exposed Mr Katter to any legal
liability. In answer to questions asked by the interviewer, Mr Katter said no more than that
he adhered to what he had said in the House. That answer could have prompted interested
listeners to consult the Hansard record of what the Member had said in Parliament. Had
the interviewer simply read from that record he or she would have been assured (by
section 10 of the Act) that no liability would be attracted by the mere reading of the
record. The interviewer's and broadcaster's defence to an action for defamation against
them would have been that of a fair and accurate report of a parliamentary proceeding.
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That defence would not, however, have been available to Mr Katter if it was possible to
adduce evidence to prove that his answers to the interviewer incorporated his statements in
the House. The question the court had to decide was whether evidence of the Member's
statements in Parliament was admissible.73

A majority of the judges of the Queensland Court of Appeal held that it was, but their
reasons were different. J. A. Pincus concluded that section 16(3) of the Parliamentary
Privileges Act 1987 'does not validly operate with respect to the conduct of defamation
suits'.74 In coming to that conclusion J. A. Pincus had regard to the implied constitutional
freedom of political communication and to the effect section 16(3) would have on
discussion of parliamentary affairs. Unless read down, section 16(3), his Honour observed,
would 'inhibit legitimate attacks outside parliament on what is said within it, by subjecting
the critics to the risk of an unjust liability for damages'.75 It could 'interfere with freedom
to attack or analyse what happens in parliament by distorting, to the point of absurdity, the
way in which defamation suits relating to that subject must be conducted'.76 It would do so
simply by exclusion of evidence necessary to establish defences such as truth and fair
comment.

J. A. Davies also considered that section 16(3) had to be read down, but in light of
section 16(1). The question was therefore whether admission of evidence of what
Mr Katter had said in Parliament would involve the impeachment or questioning of
parliamentary proceedings. In the opinion of J. A. Davies it would not. What was being
questioned in the action for defamation was rather what the Member had said outside the
Parliament.77

The dissenting judge, P. Fitzgerald, thought that section 16(3) was effective to preclude
admission of evidence of what Mr Katter had said in Parliament. He also rejected the
plaintiff's challenge of the constitutionality of section 16(3). In his opinion the provision
was one of a kind authorised by section 49 of the Constitution. Moreover the legislative
power conferred by section 49 was not constrained by implied constitutional limitations.78

His Honour failed to mention section 51(xxxvi) of the Constitution. The legislative powers
conferred by section 51 are clearly subject to implied constitutional limitations. The
constitutionality of provisions in the Parliamentary Privileges Act 1987 cannot therefore
be determined simply by reference to section 49 of the Constitution.

Mr Katter sought and obtained special leave to appeal to the High Court against the
decision of the Queensland court. In granting leave to appeal the High Court clearly
recognised that the case presented important constitutional issues.79 The Court lost the
opportunity to pronounce on those issues when Mr Katter discontinued his appeal. But
there will, no doubt, be occasion in the future for the constitutional issues to be considered
by the High Court. The issues are essentially these:

(i) Is the legislative power conferred by section 49 of the Constitution, read in
conjunction with section 51(xxxvi), constrained by implied constitutional
limitations, and in particular the implied freedom of political communication, the
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implications found in Chapter III of the Constitution—the Judicature chapter—and
implied limitations on federal powers to affect the operations of institutions of
State government?

(ii) If the relevant federal legislative power is subject to these implied limitations, does
section 16(3) of the Parliamentary Privileges Act 1987 violate any of those
limitations?

(iii) If section 16(3) of the 1987 Act is invalid, what, if anything, does section 49 of the
Constitution mandate regarding reception and use of evidence of federal
parliamentary proceedings in litigation before courts or proceedings before other
extra-parliamentary agencies of government which are empowered to require the
giving of evidence?

In considering the constitutionality of section 16(3) the High Court will need to consider
both the legal and the practical effects of the sub-section.80

Courts are bound to recognise that in some cases application of section 16(3) will require
them to exclude evidence which is both relevant and vital to the issues before them. If they
conclude that, without such evidence, they cannot do justice according to law, they may
consider that they are obliged to order a stay of the proceedings.81 An exclusionary rule of
evidence which forces such an outcome must surely raise a question about whether the
rule amounts to an illegitimate interference with judicial processes, contrary to
implications found in Chapter III of the Constitution,82 and contrary also to the principle
that federal legislative powers cannot be used to interfere with the functioning of State
courts as organs of State government.83

In adjudging the constitutionality of section 16(3) of the Parliamentary Privileges Act
1987, the High Court would not be concerned with the desirability of such a provision. On
the other hand, if the Court were to accept that the validity of the provision depends, in
part, on whether it represents an impermissible interference with the implied constitutional
freedom of political communication, it would have to consider not only the extent to
which the provision may inhibit commentary on proceedings in Parliament, but also
whether it is a provision reasonably necessary and appropriate to maintain freedom of
speech and debate in Parliament.84 Parliamentarians and judges may well differ on that
question.85

If section 16(3) were to be held invalid on constitutional grounds there would still be a
question about whether section 49 of the Constitution itself ordains an exclusionary rule of
evidence. That is really a question about the effect of Article 9 of the Bill of Rights 1689.
Prior judicial decisions on the meaning and effect of Article 9 are not binding on the High
Court of Australia and it would be open to the Court to hold that Article 9 does not require
courts to exclude relevant evidence of parliamentary proceedings, except when the object
of those seeking to adduce the evidence is to fix some legal liability on someone for what
has been said or done in the course of those proceedings. The High Court might
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nonetheless take the view that, independently of Article 9, the public interest may in some
circumstances require a court to exclude evidence of parliamentary proceedings. The
public interest immunity doctrine is one which has been developed largely by the courts.
Its application in individual cases requires a court to balance the public interest to be
served by exclusion of particular evidence (for example, national security) against the
public interest in the administration of justice according to law and relevant evidence. The
High Court would undoubtedly recognise the importance of sustaining the utmost freedom
of speech in parliamentary forums but it may not be prepared to accept that this freedom
cannot be assured without an exclusionary rule of evidence as wide and as absolute as that
expressed in section 16(3) of the Parliamentary Privileges Act 1987, read in conjunction
with the definition of parliamentary proceedings in section 16(2) of the Act.

In its consideration of what Article 9 of the Bill of Rights 1689 means and requires, the
High Court could not ignore the fact that this Article is part of the law of all of the
Australian polities and is thus protective of freedom of speech in State and Territory
legislatures as well as in the Federal Parliament. Nor could the Court overlook its prior
rulings that the implied constitutional freedom of political communication constrains the
powers of government at all levels and that it also controls Australian common law. That
implied constitutional freedom may well inhibit powers to enact legislation which detracts
from freedom of speech in parliamentary forums. But equally it may inhibit use of
parliamentary powers (judicial as well as legislative) in ways which are unduly restrictive
of the freedom of those who do not enjoy parliamentary privileges to criticise the actions
of persons who have acted under the protections those privileges.

While the Houses of the Australian Parliament have, by the Parliamentary Privileges Act
1987, substantially renounced their power to impose penalties for defamation of them and
their members, they have not come to grips with the inequalities in relative freedoms to
communicate on matters political which are created, in a practical way, by section 16 of
that Act.

But what some may regard as the fundamental flaw in section 16(3) of the Act is the
potential of the exclusionary rule of evidence it expresses to prevent courts from
adjudicating matters before them with reference to what is clearly relevant evidence.

During debate on the Bill for the 1987 Act some Members of the Parliament indicated
their concerns about the proposed exclusionary rule, and in particular about the impact it
could have on the ability of persons charged with criminal offences to question the
credibility of witnesses on the ground that they had made prior inconsistent statements
before a parliamentary committee.86 That particular concern was addressed in a Bill
introduced by Duncan Kerr MP in 1992, but his Bill did not proceed beyond the second
reading stage.87

The Joint Committee on Parliamentary Privilege of the United Kingdom Parliament has
recommended enactment of legislation similar to section 16 of the Australian Act, though
with some important qualifications. While the Committee considered that the general
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principle that no one should incur legal liability for things said or done in the course of
parliamentary proceedings should be maintained, it recommended that evidence of
parliamentary proceedings should be admissible in proceedings before courts to test the
validity of administrative acts. The Committee also recommended that the Houses he
authorised to waive the exclusionary rule of evidence.88

Abuse of Privilege

Houses of Parliament have recognised that the freedom of speech accorded to participants
in parliamentary proceedings is capable of being abused and that abuses can occasion
considerable damage to individual reputations.89 The potential for injury to reputational
interests is compounded by the legal protections afforded to those who publish fair and
accurate reports of parliamentary proceedings.90 Defamatory statements made under
parliamentary privilege may attract wide publicity in the mass media.

The Houses of the Federal Parliament have power to deal with abuses of the privilege of
free speech in several ways. Members who abuse the privilege may be suspended from the
service of the House. Penalties may be imposed on witnesses who have given false
testimony. Parliamentary committees may be appointed to inquire into the truth of
accusations made under parliamentary privilege. Since 1988 the Senate has, by resolution,
accorded what is termed a citizen's right to reply.91 The House of Representatives adopted
a similar resolution in August 1997. When that right is accorded, after inquiry by the
Committee of Privileges, the reply may be incorporated in the parliamentary record.92

There could be occasions on which accusations made under parliamentary privilege are
thought to be so serious as to warrant inquiry by an extra-parliamentary body such as a
royal commission of inquiry. The House concerned may be fully supportive of such an
inquiry.

Federal royal commissions are formally brought into being by Letters Patent under the
hand of the Governor-General, though they can also be established pursuant to statute.93

The Royal Commissions Act 1902 (Cwlth) equips federal royal commissions with powers
to compel the attendance of witnesses and the production of documents and to require the
giving of evidence under oath or affirmation. The Act does not, however, allow reception
of evidence of parliamentary proceedings and section 16(3) of the Parliamentary
Privileges Act 1987 expressly prohibits inquiry by royal commission into the truth of
statements made under federal parliamentary privilege.94 If the Federal Government
wished to appoint a royal commission to inquire into the truth of accusations made in the
course of federal parliamentary proceedings, it would therefore need to seek enactment of
legislation to authorise that inquiry.

The decision of the New South Wales Court of Appeal in Arena v Nader,95 and the High
Court's decision to refuse the application for special leave to appeal against that decision,96
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suggest that legislation to that end, if suitably framed, would survive challenge on
constitutional grounds. The legislation under challenge in Arena v Nader was special State
legislation to enable inquiry to be made into whether there was any evidence to support
accusations a member of the State's Legislative Council had made in Parliament about the
conduct of the Premier and some others.97 The legislation made it clear that the inquiry
could not proceed without the consent of the Legislative Council. Provision was also made
to authorise the House to waive privilege to the extent declared by it. Waiver by the House
of privilege did not, however, have the effect of depriving the accusing member of her
individual right to refuse to answer before the extra-parliamentary commission of inquiry.

One of the grounds on which the constitutionality of the New South Wales legislation was
assailed was that it violated the implied freedom of political communication. The Court of
Appeal and the High Court emphatically rejected that contention. In so doing they
signalled that MPs cannot rely on what one author98 has termed the 'arch privilege' of
freedom of speech in Parliament to resist inquiries by extra-parliamentary bodies,
commissioned pursuant to statute, to inquire into and report on the truth of assertions they
have made under parliamentary privilege.

Parliamentary Investigations

The powers with which the Houses of Australia's Federal Parliament are endowed by force
of section 49 of the Federal Constitution include a power to initiate inquiries by their
members, armed with a range of coercive powers. The Houses have power to command
the attendance of persons before them to give evidence and to produce documents. They
also have power to order the arrest of persons who defy such commands and to have
brought them, by force, before the House. The investigatory powers include power to
require that evidence be given under oath or affirmation. Those who act in disobedience of
a House's commands in these respects may be penalised by the Houses.99

The regime brought into being by force of section 49 of the Federal Constitution was one
under which the Houses could delegate their powers of inquiry to committees of their
members, though not their power to impose penalties.100

The Houses of the Federal Parliament, and especially the Senate, have made extensive use
of their investigatory powers. Typically the task of inquiry has been assigned to
committees. The committees may be select committees appointed ad hoc or standing
committees. Some of the committees have a statutory basis.101 The statutory committees
are generally joint committees whose members are drawn from both Houses. While the
investigatory powers of the Houses may be assigned only to committees consisting of
members of Parliament, those committees may be assisted by non-members who are
appointed to act much like counsel assisting royal commissions.102
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Parliamentary investigations may be undertaken for a variety of purposes, among them to
consider proposed legislation, to examine subordinate legislation, to review existing
statutes, to scrutinise a government's estimates of expenditure, to determine whether there
are grounds for removing a judge of a federal court from office pursuant to section 72 of
the Constitution, to determine whether an offence against a House has been committed,
and to review action taken or proposed by the executive branch of government. The
conduct of some investigations will necessarily involve the calling of witnesses and their
examination under oath or affirmation. Other inquiries may involve no more than
invitation of written submissions or comments.

The Ambit of the Investigatory Power

There is still uncertainty about whether the Federal Constitution imposes restrictions on
the matters which the Houses of the Federal Parliament and their committees may
investigate. It could be argued that the federal investigatory power is constrained by the
limitations on federal legislative powers and that therefore the Houses of the Federal
Parliament and their committees cannot investigate matters within the exclusive legislative
domain of the States.103 It is doubtful whether the High Court would accept this argument,
having regard to the fact that a federal parliamentary inquiry could, quite properly, be
undertaken to determine whether the Constitution should be amended to enlarge federal
legislative powers. The Court might also have regard to the circumstance that the federal
grants power under section 96 of the Constitution permits the Federal Parliament to grant
financial assistance to States on conditions and that these conditions may relate to matters
within the exclusive province of the States. The Federal Parliament clearly has an interest
in discovering whether States which have accepted grants of financial assistance on
conditions have complied with the terms of those grants.

Constitutional issues of a different order may arise when Houses of the Federal Parliament
or their committees purport to exercise their investigatory powers in ways which may
trespass on the powers, privileges and immunities of the Houses of State Parliaments, their
members and committees.104 It could be that section 49 of the Constitution would be held
not to authorise federal parliamentary inquiries in breach of Article 9 of the Bill of Rights
1689 so far as it applies to State Parliaments, or to authorise the federal Houses and their
committees to require the attendance before them of State parliamentarians during sittings
of the State Houses. Officers of the federal Houses have certainly counselled against
exercise of federal investigatory powers in ways which might be seen as intruding on State
parliamentary privileges.105

From time to time the executive branch of the Commonwealth has objected to the giving
of evidence or production of documents to Houses and parliamentary committees on the
ground that the evidence or material sought relates to matters which cannot or should not
be disclosed.106 While such objections have often been accepted, the Houses have not
formally acknowledged that their investigatory powers are limited by a doctrine of
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executive privilege. Those supporting the existence of an executive privilege have
maintained that a certificate of the responsible Minister asserting the privilege should be
treated as conclusive.

The Parliamentary Privileges Act 1987 does not clarify the law in this regard. The Joint
Select Committee on Parliamentary Privilege of 1982–84 considered the matter107 but
thought it 'impossible to devise any means of eliminating contention between the'
parliamentary and executive arms of government 'without one making major concessions
to the other'. In its view 'the wisest course is to leave to Parliament and the Executive the
resolution of clashes in this quintessentially political field'.108

It is possible that a clash between the Senate and the Executive in this 'political field'
might arise for judicial determination if the Senate were to adjudge the officer or officers
of the Executive who claimed executive privilege to be guilty of contempt in refusing to
provide information sought, and were to resolve that they be imprisoned for their
contempt. In that event the officers might seek judicial review of the Senate's action and
the court would find it necessary to decide whether the action of the officers was capable
of being regarded as in contempt of the House.109

Some intimation of the position the High Court might take in such a case provided by its
recent decision in Egan v Willis,110 on appeal from New South Wales. In that case a State
Minister sought review of a decision of the State's Legislative Council to suspend him
from the service of the House. The suspension followed the Minister's failure to table
certain documents he had been ordered to table. Although the case did not involve
consideration of a claim of executive privilege, the Court clearly recognised the right of
the House to order the tabling of documents by the Minister and to coerce compliance with
that order by suspension. That view was based largely on what were seen to be principles
of responsible government-principles concerning the relationships between the executive
and parliamentary arms of government under a Westminster style of government.

In a subsequent case, arising from the same course of events, the New South Wales Court
of Appeal ruled that the investigatory powers of the Houses of the State Parliament are not
subject to certain principles which constrain the powers of courts in the exercise of their
judicial functions. In the opinion of the New South Wales Court, demands by a House for
production or giving of evidence cannot be resisted on the ground that the evidence sought
is protected by legal professional privilege or the so-called public interest immunity. The
one exception allowed by the State court was in respect of proceedings in cabinet.111

This decision of the New South Wales Court is not, of course, definitive of the ambit of
the investigatory powers of the Houses of the Federal Parliament. Nevertheless it is an
indication of the preparedness of the judicial branches of government to accord extensive
powers of discovery to the legislative arms of government, and to do so by reference to
conceptions of the roles of representative and popularly elected legislative Houses in
political systems such as ours.
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In 1994 a Bill was introduced in the Senate which, if enacted, would have enabled disputes
concerning the right of the Houses to demand information to be determined by the Federal
Court of Australia. The Bill—The Parliamentary Privileges Amendment (Enforcement of
Lawful Orders) Bill—made provision for prosecutions to be initiated, by authority of the
Houses and their committees, for the offence of failing to comply with a lawful order of a
House or a parliamentary committee, without reasonable excuse. It would be a defence to
a prosecution for this offence that the order in question required the giving of evidence or
disclosure of a document and that disclosure of the information 'would be substantially
prejudicial to the public interest' and 'the prejudice to the public interest would not be
outweighed by the public interest in ensuring that a House and its committees can conduct
inquiries freely.' The penalties the Federal Court might impose for the statutory offence
were to be the same as those the Houses themselves might impose in exercise of their
contempt jurisdiction. But in addition the Court would have been authorised to make such
orders as were 'necessary to prevent a continuation or recurrence of the offence and to
ensure compliance with the lawful order of the House or committee in respect of which the
offence was committed.'

The Bill made special provision in relation to officers and employees of the
Commonwealth who committed the statutory offence because of a direction of a minister.
They could not be convicted of or penalised for the offence. On the other hand they could
be subject to court orders to compel compliance with a lawful parliamentary order.

Had the Bill been enacted it would not have deprived the Houses of their jurisdiction to
punish those who failed to comply with their lawful orders. On the other hand, once a
prosecution for the statutory offence had been commenced in the Federal Court, the
Houses would have been deprived of power to punish the accused for contempt of
Parliament.

The Parliamentary Privileges Amendment (Enforcement of Lawful Orders) Bill 1994 was
referred to the Senate Committee of Privileges. That Committee recommended that the
Bill not be proceeded with, principally on the ground that it was not considered
appropriate for courts to decide whether it was or was not in the public interest that certain
information be disclosed to the Houses or their committees.112

The powers of the Houses to extract information in documentary form from the executive
branch have no doubt been strengthened by the Freedom of Information Act 1982 (Cwlth).
Agencies of the executive branch are now unlikely to claim executive privilege in respect
of documents which are accessible to members of the public under this legislation.

Protection of Parliamentary Witnesses

Persons who appear as witnesses before the Houses of the Federal Parliament receive all
of the protections afforded by Article 9 of the Bill of Rights 1689 and section 16 of the
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Parliamentary Privileges Act 1987. They also receive protection under section 12 of the
Act. This section creates certain criminal offences triable in the ordinary courts. Sub-
section (1) provides that:

A person shall not by fraud, intimidation, force or threat, by the offer or promise of
any inducement or benefit, or by other improper means, influence another person in
respect of any evidence given or to be given before a House or a committee, or induce
another person to refrain from giving any such evidence.

Sub-section (2) provides that:

A person shall not inflict any penalty or injury upon a person, or deprive of any
benefit, another person on account of:

(a) the giving or proposed giving of any evidence, or

(b) any evidence given or to be given... .

These provisions could be invoked against officers of the executive branch who have
attempted to prevent their subordinates from giving evidence or who have victimised them
on account of the evidence they have given.

The Act of 1987 does not specify what other protections may be afforded to parliamentary
witnesses. Specifically it does not indicate whether they can rely on the protections which
would be available to them were they to be witnesses before courts of law or tribunals. It
has generally been assumed that the Houses and their committees are not bound by curial
rules of evidence. But courts have taken the view that some of these rules are of such a
fundamental nature that they bind extra-curial bodies which have statutory powers to
coerce the giving of evidence, unless clear statutory provision has been made to exempt a
body from the operation of the rules. The fundamental rules include the privilege against
self-incrimination and legal professional privilege.113 The federal Royal Commissions Act
1902, as amended, modifies the law regarding the privilege of self-incrimination so far as
it would otherwise apply to federal royal commissions.114 Similar modifications are
contained in other federal Acts to do with extra-parliamentary bodies of inquiry.115

There is nothing in the Australian Federal Constitution which expressly guarantees to
those who are summoned to attend as witnesses before the Houses of the Federal
Parliament or their committees any minimal rights. It has, however, been recognised that it
is desirable that parliamentary inquiries be conducted, as far as possible, in ways which
conform with notions of natural justice and which are attentive to some of the curial rules
of evidence. In 1984 the Joint Select Committee on Parliamentary Privilege recommended
that the Houses of the Federal Parliament declare, by resolution, principles and practices
concerning the conduct of parliamentary inquiries.116 The Senate adopted that
recommendation in a series of resolutions passed on 25 February 1988.117
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International Obligations

Australia has since March 1976 been a party to the International Covenant on Civil and
Political Rights (the ICCPR). This instrument is not part of Australian domestic law,
though it is something courts may take into account in resolving ambiguities in statutes
and in developing the common law. Australia's accession to the First Optional Protocol of
the ICCPR means that even if governmental acts are in accordance with Australian law,
they may be the subject of complaint to the United Nations' Human Rights Committee on
the ground that they violate the ICCPR.

There are several provisions in the ICCPR which have a bearing on the law of
parliamentary privilege.118 Article 14(1), for example, provides that in the determination
of criminal charges against them, 'everyone shall be entitled to a fair and public hearing by
a competent, independent and impartial tribunal established by law'. Charges of breach of
parliamentary privilege and contempt of Parliament are classifiable as criminal charges,
but can it be said that Houses of Parliament, in determining such charges, are acting as
independent and impartial tribunals? In Demicoli v Malta119 the European Court of Human
Rights considered whether Malta's House of Representatives had acted in breach of
Article 6 of the European Convention on Human Rights—a provision similar to
Article 14(1) of the ICCPR—when it adjudged a journalist guilty of contempt and
imposed a penalty upon him. The European Court ruled that Article 6 had been infringed,
mainly because the two Members of the House who had been defamed by the journalist
had participated in the adjudicatory proceedings before the House. The Court did not find
it necessary to decide whether the exercise of a penal jurisdiction by the House in cases of
alleged contempt was incompatible with Article 6, though the European Commission of
Human Rights seems to have thought that it was. What the Court's decision suggests is
that Members of Parliament who are, in a sense, victims of alleged offences against
Parliament should not participate in adjudications of those offences.

Article 14 of the ICCPR also prescribes minimal requirements of due process for the
determination of criminal charges. The procedures for the protection of witnesses before
the Senate's Privileges Committee, set out in resolution 2 of the resolutions on
parliamentary privilege agreed to by the Senate on 25 February 1988, appear to conform
with most of these requirements. There may, however, be a question about whether
Australian law regarding judicial review of parliamentary convictions and sentences for
offences against a parliament conforms with Article 14(5). This provides that: 'Everyone
convicted of a crime shall have the right to his convictions and sentence being reviewed by
a higher tribunal'. Article 14(5) does not indicate what form this review must take. Must it,
for example, allow for review of the fact findings of trial court or may reviews be limited
to determination of whether some error of law has occurred? Australian courts would
certainly be entitled to take Article 14(5) into account when considering the scope of their
jurisdiction to review parliamentary convictions and sentences for parliamentary offences.
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Prior to the enactment of the Parliamentary Privileges Act 1987 there might have been
doubts about whether Australian federal law on parliamentary offences conformed with
the stipulation contained in Article 9(1) of the ICCPR that: 'No one shall be deprived of
his liberty except on such grounds and in accordance with such procedures as are
established by law'. The 1987 Act does not define parliamentary offences with precision,
but it at least specifies essential elements of such offences. Nonetheless there may be a
query about whether the procedures for dealing with charges of such offences have been
'established by law'.120

Article 19 of the ICCPR declares that 'Everyone shall have the right to freedom of
expression ...'. It recognises that this right 'carries with it special duties and responsibilities'
and 'may therefore be subject to certain restrictions ...'. But Article 19 declares that these
restrictions:

shall only be such as are provided by law and are necessary:

(a) for respect of the rights and reputations of others, and

(b) for the protection of national security or of public order (ordre public), or of
public health or morals.

Domestic laws which immunise participants in parliamentary proceedings against legal
liabilities on account of what they have said in the course of those proceedings cannot be
regarded as inconsistent with Article 19. On the other hand domestic laws which operate
so as to inhibit the freedom of members of the public to express opinions on parliamentary
affairs and proceedings may be seen to be restrictive in ways not permitted by Article 19. I
have already drawn attention to the inhibitions on freedom of expression which may have
been created by section 16(3) of the Parliamentary Privileges Act 1987.121 The High Court
of Australia has still to resolve the question whether this provision violates the implied
constitutional freedom of political communication, or must be read down in light of that
freedom.

Whither Parliamentary Privilege?

The Parliamentary Privileges Act 1987 is essentially the handiwork of parliamentarians. It
was enacted following a comprehensive review of the law by a Joint Select Committee of
the Houses of the Federal Parliament and the Bill for the Act was introduced by the
Presiding Officers of the Houses rather than by Ministers. The Act brought about some
important changes in the law though it left some aspects of the prior law untouched, for
example that relating to parliamentary inquiries.

Under the Act the penal jurisdiction of the Houses has been delimited and slightly
reduced. It has been delimited by prescription of essential elements of the offences triable
and punishable by the Houses122 and by prescription of the maximum penalties they may
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impose.123 It has been reduced by removal of their jurisdiction to punish contempt by
defamation, otherwise than in the face of the Houses and their committees,124 and by
conversion of some parliamentary offences into statutory offences triable in the courts.125

The Houses have not, however, been prepared to surrender their penal jurisdiction to the
courts or to support legislation which defines with precision the offences punishable by
them. It is nonetheless conceivable that the Houses might support legislation to extend the
range of parliamentary offences triable in the courts to include, say, failure to attend
before a House or committee on summons, without reasonable cause; refusal on the part of
a parliamentary witness to be sworn or make affirmation, or to answer questions or
produce documents without good cause; or the giving of false evidence.126 Provisions to
enable such offences to be tried in the courts might be qualified by a requirement that
prosecutions not be initiated except by direction of the House concerned.

The Parliamentary Privileges Act 1987 does not attempt to define or delimit the
investigatory powers of the Houses and their committees. The investigatory powers of
standing parliamentary committees established by statute are necessarily limited as regard
the matters which may be the subject of inquiry by those committees, but no good purpose
would be served by inclusion within the Parliamentary Privileges Act 1987 of provisions
which would tie the hands of the Houses in relation to other matters of inquiry. On the
other hand there is something to be said in favour of inclusion within a general Act such as
the 1987 Act of provisions which make it known that the Houses and their duly authorised
committees have power to require the attendance of persons and the production of
documents, and the giving of evidence under oath or affirmation, and to order the arrest of
persons who have defied summons to attend and have them brought before the House or
the relevant parliamentary committee. Provisions of these kinds are contained in the Royal
Commissions Act 1902 (Cwlth) and have been so included because, at common law, royal
commissions have no coercive powers. Members of the public may not always appreciate
that, legally, there is a distinction between inquiries by royal commission and inquiries by
Houses of Parliament and by parliamentary committees. A statute declaratory of the
powers of the Houses of a Parliament could well incorporate provisions to give statutory
expression to powers which already exist under section 49 of the Constitution. There
could, however, be differences of opinion about whether the grounds on which witnesses
may decline to answer questions should be specified in legislation.

Reference has already been made to the constitutional issues which attend the
exclusionary rule of evidence contained in section 16(3) of the Parliamentary Privileges
Act 1987.127 Should this provision survive constitutional challenge there could be moves to
have it modified by addition of a clause to permit waiver of the rule in certain
circumstances. Section 13 of the United Kingdom's Defamation Act 1996 permits the
exclusionary rule to be waived by individual participants in parliamentary proceedings but
only in relation to reception of evidence relevant to suits for defamation. Those who
exercise the right of waiver do not, however, incur any legal liability for what they have
said in the course of parliamentary proceedings. The immediate object of section 13 was to
make it possible for an MP to pursue an action for defamation against a newspaper in
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respect of statements made about the MP's conduct in Parliament. A court had stayed the
action on the ground that the defendant newspaper was effectively precluded from
defending the suit in that Article 9 of the Bill of Rights 1689 rendered evidence of what
had occurred in Parliament inadmissible. Section 13 of the United Kingdom Act has been
criticised by a number of commentators128 and it would probably not be seen as a
provision which should be emulated by Australian Parliaments.129

The United Kingdom Parliament's Joint Committee on Parliamentary Privilege has
recommended that section 13 of the Defamation Act 1996 be repealed and be replaced by
a provision which authorises the Houses to waive the privilege, but not so as to expose
anyone to legal liability.130

A matter of continuing concern is the protection which should be accorded to Members'
correspondence and records.131 As has been mentioned,132section 16 of the Parliamentary
Privileges Act 1987 provides very limited protection in this regard. It also offers no
protection against searches and seizures pursuant to valid search warrants or authorised
interceptions of telecommunications In same circumstances, however, a House might
regard such activities as 'an improper interference ... with the free performance by a
member of the member's duties as a member' and thus an offence against the House within
the meaning of section 4 of the Act.133
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