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Do Australians have a legal right to privacy?

The advent of the Internet and mobile phones have made
communication easier and quicker, but the change is not
necessarily for the best. This is illustrated, among other
things, by recent media reports about the misuse of mobile
phones, particularly camera phones (or ‘phonecams’).*

In October 2004, for example, a man pleaded guilty to using
a mobile phone to photograph women in change rooms in a
fashion store.? Then in December 2004, another man
pleaded guilty to using a mobile phone to photograph topless
women at Coogee Beach.® Similarly, as Edward Mandla,
National President of the Australian Computer Society,
wrote in June 2004 (when calling for tighter controls and
guidelines for mobile phone use):

When you invite a tradesperson into your home to quote on a
job, you look at the phone clipped to his belt and call it a tool
of trade. But consider that he could now record and send to the
Internet the contents of your closet or your drawers or the way
you live.*

While these examples raise issues about individual morality,
they also raise issues about the sufficiency of the law to
protect the community from breaches of privacy. This
Research Note briefly examines the law of privacy in
Australia—both legislation and common law—to highlight
the fact that while the law offers some protections, there is
currently no legal right to privacy in Australia—although the
courts are moving towards recognising such a right.>

Legislation

There is no constitutional right to privacy in Australia, but
there are some pieces of legislation which afford certain but
incomplete protections. On 1 February 2005, for example,
the Waverley Council (a Sydney local council) voted 7:5 to
ban cameras from its council-run changing rooms at places
like Bondi.® While this decision will presumably become
enshrined in a local by-law, it illustrates the need for better
legal protection of personal privacy for society as a whole.

At state level, there are various laws which have the effect of
protecting privacy, particularly criminal laws, but nothing
affords a right to privacy per se. For example, the man
mentioned above who took photos of women in a fashion
store was charged with “filming for an indecent purpose’,
not with any invasion of the womens’ privacy.” Likewise,
the man who photographed the women on Coogee Beach
was charged with ‘behaving offensively in a public place’™—
an offence that could cover a multitude of behaviours.?
Other laws, such as the Neighbouring Land Act (No. 2) 2000
(NSW), acknowledge the desirability of people living in

harmony, but do not confer an absolute right to privacy. on
any individual.’

Certainly, legislation such as the Privacy Act 1988 (Cwlth)
and its state counterparts provide a regime for the collection,
correction, use and disclosure of personal information.
However, such Acts do not always afford sufficient legal
protection to prevent the invasion of privacy—although they
may in some circumstances. Thus, it may be time for the
enactment of legislation addressing such concerns,
particularly if recent comments by the High Court of
Australia about whether Australians have (or should have) a
common law right to privacy are any indication of the
direction the law should take.”

Common law

Although the position has not yet been settled in a definitive
way, recent Australian cases indicate that Australians may
have a common law right to privacy."

Australian Broadcasting Corporation v Lenah
Game Meats Pty Ltd (2002) 208 CLR 199

In this case, the High Court of Australia was concerned with
the issue of whether the secret filming of operations at a
possum processing factory provided sufficient grounds for
granting an interim injunction to prevent the ABC from
broadcasting the film. In a series of individual judgments, a
majority of the Court held that the injunction should not
have been granted because it was not possible to identify any
underlying legal or equitable right.

In so deciding, Justices Gaudron, Gummow, Hayne and
Callinan held that the decision in Victoria Park Racing and
Recreation Grounds Company Ltd v Taylor & Others (1937)
58 CLR 479 did not prevent a court from finding that there
is a tort (or legal cause of action) of unjustified invasion of
privacy—although they did not find that it existed on the
facts of the case before them. Further, their Honours (except
Justice Callinan) held that the tort would be limited to
natural persons (that is, it would not extend to corporations
or other legal entities).

In relation to the finding that there might be a tort of
invasion of privacy, specific reference should be made to a
paper published in 1960 by an American professor, William
Prosser, and quoted by Justice Callinan at paragraph 323.
Prosser was of the view that the law of privacy comprises
“four distinct kinds of invasion’ of the plaintiff’s interests:

1. Intrusion upon the plaintiff’s seclusion or solitude, or into
his private affairs.




2. Public disclosure of embarrassing private facts about the
plaintiff.

3. Publicity which places the plaintiff in a false light in the
public eye.

4. Appropriation, for the defendant’s advantage, of the
plaintiff’s name or likeness.

Grosse v Purvis [2003] QDC 151

In this case, Senior Judge Skoien (District Court of
Queensland) heard a claim for damages based on a number
of torts (or legal wrongs) which essentially arose from the
fact that the defendant stalked or harassed the plaintiff for a
number of years. Among other things, the plaintiff sought
damages for invasion of privacy.

In discussing the relevant elements of a possible tort of
invasion of privacy, his Honour reviewed the individual
judgments of the High Court in Lenah Game Meats and
concluded that the majority of the High Court was of the
view that the decision in Victoria Park Racing did not stand
in the way of a court, in an appropriate case, finding that
there is indeed a tort of invasion of privacy. Thus, his
Honour went on to find that such a tort does in fact exist in
Awustralia and that it has been made out in the case before
him, saying (at paragraph 442): ‘It is a bold step to take ...
But it is a logical and desirable step’.

In his Honour’s view, the essential elements of the tort are:
(@) awilled act by the defendant,

(b)  which intrudes upon the privacy or seclusion of the
plaintiff,

(c) inamanner which would be considered highly offensive
to a reasonable person of ordinary sensibilities,

(d) and which causes the plaintiff detriment in the form of
mental, psychological, emotional harm or distress or
which prevents or hinders the plaintiff from doing an act
which she is lawfully entitled to do.

His Honour awarded the plaintiff $178 000 by way of
damages for breach of right to privacy.

Conclusion

While the High Court has fallen short of deciding that
Australians do in fact have a common law right to privacy,
their Honours did not rule out the possibility of finding such
aright in the future. As Chief Justice Gleeson said in Lenah
Game Meats (at paragraph 40):

The law should be more astute than in the past to identify and
protect interests of a kind which fall within the concept of
privacy.

However, while one judge at state level has taken a ‘bold
step’ in finding that there is a tort of invasion of privacy in
Australia, other judges are not bound by that decision (as a
matter of legal precedent) and are entitled to reach their own
conclusions. For example, in Giller v Procopets [2004]
VSC 113, Justice Gillard (Supreme Court of Victoria) found
(at paragraph 188) that the law ‘has not developed to the

point where the law in Australia recognises an action for
breach of privacy’. Conversely, Justice Heerey (Federal
Court of Australia) considers that Australian law might
recognise such an action ‘provided that there were
circumstances in which such an argument could reasonably
be raised’ (quoted by the Full Court in Kalaba v
Commonwealth of Australia [2004] FCAFC 326 when
refusing leave to appeal his Honour’s decision).

Thus, as it could be some time before there is an
authoritative judicial decision in favour of a legal right to
privacy in Australia, Parliament might choose to legislate to
grant people such a right (on a conditional or absolute basis)
if it considered it to be appropriate.
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