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DIGEST OF BILL 

Purpose 

To regulate the circumstances in which confessions 
by Aborigines and Torres Strait and Pacific Islanders will 
be admissible. 

Background 

The statistics relating to the imprisonment of 
Aborigines were considered by the Law Reform Commission in 
its report No. 31 titled The Recognition of Aboriginal 
Customary Laws. In part the Commission reported 'the result 
of its (i.e. the general criminal law) application are now 
so well-known as to be notorious. Aborigines are grossly 
over-represented in Australian criminal statistics, both in 
terms of conviction rates and imprisonment. In her 
'pioneering study', Dr Eggleston pointed out that in Western 
Australia in 1965, Aborigines, who constituted 2.5% of the 
State's population were .convicted of 11% of offences and 
made up 24% of the prison population. In South Australia i n  
the same year, Aborigines (0.7% of the population) accounted 
for 14% o f  the admissions to prison. This over- 
representation, she found, was not only the result of 
different patterns of criminality, but of differences in 
arrest, prosecution and sentencing practices. Although the 
distribution of offences has changed since the 1960s, the 
overall situation remains similar.' The report went on to 
note that in 1984 Aborigines accounted for less than 2% of 
the population while comprising approximately 10.5% of the 
prison population. The percentage of prison population 
ranged from 51% in the Northern Territory, 31.9% i n  Western 
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Aus t ra l i a ,  15.6% in S o u t h  Aus t r a l i a ,  9.1% i n  Tasmania, 7 . 2 %  
i n  New S o u t h  Wales and  2 . 5 %  in Victor ia .  No f igures  were 
ava i lab le  for Queensland.[I]  

There a re  a number of reasons for the  h i g h  r a t e  of  
conviction and t h i s  B i l l  w i l l  approach  two.  F i r s t  the 
p o s s i b i l i t y  t h a t  Abor ig ines  a r e  being c o n v i c t e d  o n  
unsupported verbal confessions a t  a higher r a t e  than the 
gene ra l  p u b l i c  and second ly  t h a t  Abor ig ines  f a i l  t o  
understand the legal  process more t h a n  the general p u b l i c .  

Main Provisions 

The in t e rp re t a t ion  provisions a r e  contained i n  
c lause  3. The more important  a re  authorised persons - a 
r e l ig ious  min i s t e r ,  medical p r a c t i t i o n e r ,  soc i a l  se rv ice  
bodies representa t ives  , a legal a i d  r ep resen ta t ive  or a 
prescribed person and prescribed person - an Aborigine, 
Torres S t r a i t  or Pac i f i c  Is lander .  

Confessions by prescribed persons w i l l  n o t  be 
admissible unless made v o l u n t a r i l y ,  the  e f f e c t s  of the 
confession were understood and this  B i l l  has been complied 
w i t h  (c lause  5 ) .  

A prescribed person i s  n o t  t o  be questioned unless 
f i r s t  cautioned ( c l ause  6 ) .  The form of caution i s  
contained i n  c lause 16. The o f f i c e r  i s  t o  give the  standard 
caution and then ask what i t  means. I f  the  person i s  unable 
t o  explain,  the  caut ion i s  t o  be explained. 

Persons being r e s t r a ined  must be cautioned (c lause  
7 )  

Except t o  prevent escape or damage, an o f f i c e r  
s h a l l ,  on r e q u e s t ,  p r o v i d e  r e a s o n a b l e  f a c i l i t i e s  t o  
communicate w i t h  a f r iend  o r  r e l a t i v e  (clause 8 ) .  

Unless the  person under r e s t r a i n t  o b j e c t s ,  the 
o f f i c e r  is  t o  inform the  relevant  legal a id  body t h a t  the 
person i s  ilnder r e s t r a i n t .  Any objection must be made t o  a 
representa t ive  of the legal  aid body w i t h o u t  t he  o f f i c e r  
being present (c lause  9 ) .  

Prescribed persons a r e  n o t  t o  be questioned as t o  
whether they have committed a se r ious  offence unless an 
authorised person i s  p re sen t ,  the  person i s  cautioned i n  the  
presence of an authorised person and the  authorised person 
is s a t i s f i e d  t h a t  t he  person understood the  caution and the  
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person has been interviewed in private by a representative 
o f  a legal aid body. In addition, the interview i s  to be 
sound recorded (clause 11). 

A prescribed person under restraint wishing to make 
a written statement is to be told that there is no 
obligation to make a written Statement (clause 13). If such 
a statement is made, the officer is to take all practicable 
steps to ensure that an authorised person sees the statement 
and shows the statement to the person and asks if they wish 
to make any corrections or alterations (clause 14). 

People unable to communicate in English are to be 
provided with an interpreter (clause 17). 

Confessions made contrary to this Bill are not to 
be admitted (clause 19). 

For further information, if required, contact the 
Law and Government Group. 
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