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DIGEST OF BILL 

Purpose 

To a l l o w  c o l l e c t i v e  b a r g a i n i n g  between ag ree ing  
employees and employers.  

Background 

As t h e  C o n s t i t u t i o n  s tands  t h e  Commonwealth has 
power t o  l e g i s l a t e  ' f o r  c o n c i l i a t i o n  and a r b i t r a t i o n  f o r  t h e  
p r e v e n t i o n  and s e t t l e m e n t  o f  i n d u s t r i a l  d i s p u t e s  t h a t  ex tend  
beyond t h e  l i m i t s  o f  any one S t a t e .  The e x e r c i s e  of t h i s  
power has r e s u l t e d  i n  t h e  e s t a b l i s h m e n t  o f  Commonwealth 
r e g i s t e r e d  t r a d e  u n i o n s  and o r g a n i s a t i o n s  t h a t  o f t e n  have 
t h e  terms f o r  t h e  e n d i n g  o f  an i n d u s t r i a l  d i s p u t e  de termined 
by t h e  C o n c i l i a t i o n  and A r b i t r a t i o n  Commission. T h i s  system 
i s  r e f l e c t e d  i n  most S t a t e s .  

Wh i le  t h e  c o n c i l i a t i o n  and a r b i t r a t i o n  system has 
been i n  use s i n c e  t h e  e a r l y  p a r t  o f  t h i s  c e n t u r y  i t  has been 
c r i t i c i s e d  on a number o f  occas ions .  The c r i t i c i s m s  have 
c o n c e n t r a t e d  on a number o f  areas such as i n f l e x i b i l i t y ,  an 
i n a b i l i t y  t o  respond t o  chang ing  c o n d i t i o n s  s u f f i c i e n t l y  
q u i c k l y  and  t h e  e x c l u s i o n  o f  a number o f  management 
p re roga t i ves ,  such as t e r m i n a t i o n  schemes, f r o m  t h e  process .  
The e a r l y  c r i t i c i s m s  b y  M r  H.R. N i c h o l l s  have been repea ted  
i n  r e c e n t  y e a r s .  

A ma jo r  d i s a d v a n t a g e  o f  d i r e c t  employes lemployer  
b a r g a i n i n g  i s  s e e n  b y  many t o  b e  t h e  d i f f e r e n c e  i n  
b u r g a i n i n g  power between t h e  p a r t i e s ,  p a r t i c u l d r l y  a t  t imes  
o f  h i g h  unemployment. I t  i s  a l l e g e d  t h a t  t h e  d i f f e r e n c e  i n  
b a r g a i n i n g  power  w o u l d  e n a b l e  e m p l o y e r s  t o  c o n d u c t  
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' auct ions '  for employment w i t h  the j o b  g o i n g  t o  the person 
willing t o  work for leas t .  

A l t h o u g h  the specif ic  industrial  re la t ions power i s  
res t r ic ted  as mentioned above, there are opportunities t o  
use other powers, The wide definit ion given t o  the 
Corporations power i n  recent years strongly suggests t h a t  
t h a t  power c o u l d  be used t o  r e g u l a t e  t he  i n d u s t r i a l  
re la t ions ac t iv i t i e s  of  corporations. 

This B i l l  is  substant ia l ly  the same as one of the 
same name introduced i n  1983. 

Main Provisions 

The objects of the B i l l  are l i s ted  i n  clause 3 and 
i ncl ude t o  encourage co l  1 ect  i ve agreements t h a t  w i  11 no t  
undercut the terms of relevant awards. 

Negotiated agreements w i l l  n o t  have e f fec t  u n t i l  
r a t i f i e d  by t he  majori ty  o f  members o f  a r e g i s t e r e d  
association employed by t h a t  corporation (clause 6 ) .  I n  
a d d i t i o n ,  agreements w i l l  n o t  be b i n d i n g  u n t i l  registered 
w i t h  the Industrial  Registrar (clause 7 ) .  

Collective agreements may a p p l y  t o  members o f  
associations t h a t  are part of  the agreement (clause 1 0 ) .  

An agreement i s  n o t  t o  undercut the terms and 
conditions o f  a relevant award (clause 1 4 ) .  

Clause 15 wi l l  exclude recourse t o  the arbi t ra t ion 
system t o  s e t t l e  disputes where the parties have made an 
agreement, while clause 16 w i l l  a l l o w  the Federal Court t o  
prevent State industrial  bodies from interfering w i t h  a 
matter subject t o  an agreement. 

Employers will be prohibited from discriminating 
against those subject t o  an agreement (clause 2 0 ) .  

A l l  agreements are t o  c o n t a i n  an arbi t ra t ion clause 
(ciause 2 4 ) .  
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The agreements w i l l  a p p l y  as c i v i l  contracts a n d  
par t ies  will be able t o  sue for damages and  specific 
performance (clause 2 6 ) .  

For further information, i f  required, contact the 
Law and Government Group. 

19 March 1987 
Bi l l s  D i g e s t  Service 
LEGISLATIVE RESEARCH SERVICE 

This Digest does n o t  have any o f f i c i a l  legal s ta tus .  Other 
sources should be consulted t o  determine the subsequent 
of f ic ia l  status of the Bil l .  

o Commonwealth of Austral i a  1986 

Except t o  the extent of the uses permitted under the 
Copyr igh t  Act 1968, no part of th i s  p u b l i c a t i o n  may be 
reproduced or traasmitted in any form or by any means, 
including information storage and retrieval system, w i t h o u t  
the  p r i o r  wr i t ten  consent o f  the  Department o f  the  
Parliamentary Library .  Reproduction i s  permitted by Members 
o f  the Parliament o f  the Commonwealth i n  the course o f  t he i r  
o f f i c i a l  dut ies .  


