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The Agreement Establishing the 
WTO, to which Australia is party, 
applied GATT / WTO rules and 
principles to trade-related aspects 
of intellectual property rights 
(TRIPs). 

hat Are TRIPs? 
Intellectual property is defined in 
various ways from 'legal rights in 
new ideas'' to 'information with a 
commercial value',2 Stern ex- 
plains that: 

an intellectual property right is 
a state-granted power to a pri- 
vate person to secure the aid of 
the state, for a limited number 
of years to prevent una~thor- 

ised persons from commercially 
exploiting a new idea, which the 

person 'ownsT,3 

Trade-related intellectual prop- 
erty, as defined by the WTO 
Agreement, encompasses: 

copy rights and related rights; 

trade marks; 

e geographical indications; 

6 industrial designs; 

patents; 

layout-designs (topographies) 
of integrated circuits; and 

undisclosed information (trade 
secrets). 

TRIPS were placed on the Uru- 
guay Round negotiating agenda at 
the insistence of developed nation 

Members led by the US. Devel- 
oped countries justified the inclu- 
sion of TRIPs based on substan- 
tial losses suffered by domestic 
industries from ineffective inter- 
national copyright protection. A 
report by the International Intel- 
lectual Property Alliance esti- 
mated that its members in the 
movie industry lost over $US130 
million, the computer software 
industry over $US 125 million, the 
publishing industry $US400 mil- 
lion and the music industries over 
$US600 million ann~al ly .~  

Objections to extending WTO 
jurisdiction to cover TRIPs came 
from developing and less- 
developed countries who argued 
that intellectual property was out- 
side the jurisdiction of the WTO. 
Ideologically, developing coun- 
tries perceived intellectual prop- 
erty not as a private right but 
rather a public good that was vital 
for the development of their 
economies. An UNCTAD paper 
asserted that in order to: 

understand the political economy 
of TRIPS, it is *first necessary to 
recognise the simple fact that 
patents are government sanc- 
tioned monopolies for  intellectual 
property owners. Patents are 
intended to introduce excludabil- 
ity into the otheiwise public good 
of information, in order to pre- 
vent the dijfusion of this property 
through irni t~t ion.~ 

The eventual inclusion of IPRs on 
the Uruguay Round agenda repre- 
sents the dominance of developed 
country's interests in GATT / 
WTO negotiations. The main 
concessions allowed developing 
and least-developed members 

were extended implementation 
periods of five and ten years re- 
spectively. 

Opinions differ as to the necessity 
for strengthening IPRs. Those 
supporting increased protection 
argue that inadequate remunera- 
tion for producers of intellectual 
property discourages costly re- 
search and development projects, 
which in turn restricts growth of 
the global economy. 

Several studies have assessed the 
effects of protected IPRs on for- 
eign investment, trade flows, 
technology transfer, rent transfer 
and displacement of 'pirates'. 
Some of these have found that 
strengthened TRIPs would in- 
crease the transfer of income f o m  
developing countries to devel- 
oped countries where the majority 
of IPRs holders are located. By 
1982, 87.5 percent of patents 
awarded by developing countries 
went to foreign patentees.' Alter- 
natively, it is argued, industries 
might increase their investment of 
technology and research and de- 
velopment projects in developing 
countries if those investments 
were better protected by strength- 
ened TRIPS laws. 

ut- 

Four major outcomes emerged 
from the TRIPs negotiations. 

1. Under the WTO, the principle 
of most-favoured-nation has 
been extended to TRIPs, that 
being any advantage or bene- 
fit a Member gives to the na- 
tionals of another Member 
must be extended innmediately 



and unconditionally to the na- 
tionals of all other Members, 
even if this treatment is more 
favourable than that which it 
gives its own nationals. 

2. The TRIPs agreement directly 
ties intellectual property rights 
(IPRs) issues with other WTO 
regulated trade areas by ena- 
bling Members to negotiate 
concessions in one trade area, 
such as agriculture, in return 
for concessions in TRIPs, or 
vice versa. 

3. Standards established by the 
four principal agreements7 
which regulated IPRs previ- 
ously, and are overseen by the 
World Intellectual Property 
Organisation, have been 
largely incorporated into the 
TRIPs Agreement. Yet the 
TRIPs applies these standards 
on a much wider, multilateral 
base. Prior to the Uruguay 
Round, for example, Australia 
was party to the Paris, Berne 
and Rome Conventions only, 
yet is now required to abide 
by some provisions contained 
in the Washington Treaty. 

4. In addition, disputes related to 
TRIPs can now be resolved 
through WTO dispute settle- 
ment procedures. The fact that 
economic penalties exist for 
failure to abide by a dispute 
resolution will make the 

TRIPs Agreement far more 
enforceable than any that has 
preceded it. 

While initial stages of the TRIPs 
negotiations were polarised 
around developing and developed 
member issues, the outcomes are 
more representative of technical 
issues that arose between devel- 
oped countries. 

The US, for example, protested 
against the French Video Levy on 
sales of blank video cassettes and 
recorders. The levy was divided 
into four portions and distributed 
equally between the arts c o r n u -  
nity in France, and video movie 
authors, performers and produc- 
ers. Foreign video movie produc- 
tions can only collect from the 
author's fund. Under the TRIPs 
Agreement, other than the excep- 
tions provided in the Paris, Berne, 
and Rome conventions, Members 
must give national treatment to 
foreign holders of IPRs. Equally 
as contentious was the Japanese 
compact disc (CD) rental indus- 
try. US negotiators argued CD 
rental rights facilitated production 
of unauthorised copies. The final 
TRIPs Agreement caters to the 
Japanese CD rental industry by 
providing authors and their suc- 
cessors in title the right either to 
authorise or prohibit commercial 
rental to the public of originals or 
copies of their copyright works. 

While the end of the Uruguay 
Round was marked in part by 
French protests over the TRIPs 
Agreement, these could be more 
closely related to developments in 
agricultural negotiations. Never- 
theless, much debate continues to 
surround the inclusion of IPRs 
under WTO auspices, both for its 
repercussions for developing and 
least developed countries and the 
precedent it establishes for ex- 
panding the jurisdiction of trade 
regulation. 
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