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1 Introduction

1. The Australian Human Rights Commission (the Commission) makes
this submission to the review commenced by the Parliamentary Joint
Committee on Intelligence and Security in relation to the Migration and
Citizenship Amendment (Strengthening Information Provisions) Bill
2020 (Cth) (the Bill) introduced by the Australian Government.

2 Summary

2. The Migration Act 1958 (Cth) (Migration Act) currently contains a regime
for limiting or preventing the disclosure of certain material that the
Minister or a delegate of the Minister relies upon when making a
decision to refuse or cancel a visa on character grounds.! The regime
applies to information communicated in confidence by a broad range
of law enforcement and intelligence agencies. The regime limits
disclosure of this information by the Administrative Appeals Tribunal
(AAT) when it is conducting merits review of those decisions, and (prior
to 2017) to a court when it is conducting judicial review of those
decisions.

3. In 2017, part of that regime was held to be unconstitutional because it
prevented the Federal Court and the High Court from exercising
jurisdiction to ensure that the Minister and delegates were acting
within the scope of the powers given to them under the Migration Act.
If courts did not have access to the information relied upon to refuse
or cancel a visa, they could not determine whether these powers were
being properly exercised. Significantly, the provisions held to be invalid
prohibited the provision of information to courts regardless of how
important the information was to the review being conducted by the
court and regardless of the importance of any interest sought to be
protected by law enforcement or intelligence bodies.

4, Despite the High Court’s decision in 2017, the Minister retained the
power to protect national security information in court proceedings
through the operation of the National Security Information (Criminal and
Civil Proceedings) Act 2004 (Cth) (NSI Act). More broadly, the Minister
also retained the power to make applications for public interest
immunity in relation to other confidential information. In the
Commission’s view, these powers are sufficient to protect significant
operational information of law enforcement and intelligence agencies
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while ensuring that justice is able to be done when cases are before
the court. The amendments proposed in this Bill are therefore
unnecessary.

5. The Bill seeks to make three broad sets of amendments:

e itwould replace the current non-disclosure regime in the Migration
Act, which applies to information relevant to a decision to refuse or
cancel a visa on character grounds, with a new regime dealing with
the same subject matter

e itwould insert a non-disclosure regime in the Australian Citizenship
Act 2007 (Cth) (Citizenship Act) in substantially the same terms as
the regime proposed for the Migration Act. The regime in the
Citizenship Act would apply to information provided by law
enforcement and intelligence agencies in relation to the making of a
broad range of decisions under that Act

e itwould insert a new regime for non-disclosure certificates into the
Citizenship Act.

6. In this submission the Commission has focused on the first set of
amendments. However, because the second set of amendments is in
substantially the same form, the Commission’s recommendations
apply to both the first and second sets of amendments.

7. There are two key problems with the new non-disclosure regime.

8. First, while the new regime accepts (as it must) that a court may make
an order requiring relevant material to be produced to it, the regime
then seeks to fetter the court’s ability to decide how that information is
used. The court must hold a preliminary hearing at which only the
Minister’'s representatives are present to decide how to deal with the
material. In making the decision, the court is only permitted to take
into account factors that weigh against disclosure of the information to
the applicant and is not permitted to take into account factors that
weigh in favour of disclosure.

0. Secondly, if the court decides, pursuant to this one-sided weighing
exercise, that the information is not to be disclosed to the applicant, it
is then to conduct the substantive hearing with the Minister able to rely
on secret evidence adverse to the applicant. This has very serious
implications, particularly in visa cancellation proceedings, which may
result in the detention of the applicant for a number of years.
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The Bill has substantial human rights implications. The most significant
is the right to a fair and public hearing. A key aspect of a fair hearing is
the principle of ‘equality of arms’. This principle requires that each side
be given the opportunity to contest all of the arguments and evidence
adduced by the other party.

Further, the Bill runs counter to a strong tradition at both common law
and in Commonwealth legislation, that the state should not be
permitted to rely on secret evidence in cases where a person'’s liberty is
at stake.

The Commission recommends that the Bill not be passed because it is
not necessary having regard to the other protections available for
confidential information under the NSI Act and pursuant to
applications for public interest immunity.

If the Bill is passed, the following amendments to the regime are
necessary to increase the fairness of the process.

e The applicant's interests should be represented at the preliminary
hearing to determine whether the information is disclosed to the
applicant, and the weight to be given to it in the substantive
hearing. This could be achieved by permitting the applicant’s lawyer
to be present (if necessary, a security cleared lawyer) or by
permitting the applicant’s interests to be represented by a special
advocate (as can occur in control order proceedings).

e The court should be permitted to consider not only factors that
weigh against disclosure of the information but also factors that
weigh in favour of disclosure.

e If the court orders that some material not be disclosed to the
applicant, it should also make orders requiring a summary of the
information or a statement of relevant facts to be prepared to
enable the applicant to make meaningful submissions in relation to
the substance of the confidential information.

This submission does not consider the use of secret evidence before
the AAT. The use of secret evidence in that forum is a significant
concern and was the subject of a detailed review by the Australian Law
Reform Commission in 2004.2 While the constitutional issues identified
by the High Court that have prompted this Bill do not apply to merits
review of decisions by the AAT, the same human rights issues about
the importance of a fair and public hearing do. In some respects, it is
more important that applicants for review are able to access sufficient
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information about the Minister's decision-making process in the AAT
because that is generally the only opportunity they have for merits
review of a decision that can result in their detention. The present Bill
would not change the existing law in relation to the review by the AAT
of decisions to refuse or cancel a visa on character grounds.> However,
the new non-disclosure certificates under the Citizenship Act are likely
to increase the level of secrecy in AAT proceedings reviewing decisions
made under that Act. If there is to be law reform in this area, it should
start with making AAT proceedings more transparent.

The Commission previously made a submission on the Bill to the
Senate Legal and Constitutional Affairs Legislation Committee,
recommending that the Bill not be passed. The Commission also gave
evidence in person at a public hearing on 2 March 2021, and provided
additional information in response to questions taken on notice during
the hearing.

This submission is substantially the same as the Commission’s
submission that was provided to the Senate Legal and Constitutional
Affairs Legislation Committee, and includes further answers to
questions asked by that Committee on notice. That Committee
reported on the Bill on 10 March 2021. In the report, at [2.58], the
Committee encouraged the government to consider additional
safeguards. The Commission submits that as it stands, without
additional safeguards, the Bill does not comply with human rights.

This is a view shared by the Parliamentary Joint Committee on Human
Rights (PJCHR), which scrutinised the Bill in a report published the
following week. In that report, the PJCHR concluded that the Bill
engages and limits the right to a fair hearing and the prohibition
against the expulsion of aliens without due process. Further, the PJCHR
was concerned that the measures adopted in the Bill may not be a
proportionate way to achieve the Bill's objectives.*

Recommendations

The Commission makes the following recommendations.
Recommendation 1
The Commission recommends that the Bill not be passed.

If Recommendation 1 is not accepted, the following amendments to
the Bill should be made:
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Recommendation 2

The Commission recommends that for the purposes of the preliminary
hearing under proposed s 52C(4) of the Australian Citizenship Act 2007
(Cth) and s 503C(4) of the Migration Act 1958 (Cth) the applicant may be
represented by a lawyer (if necessary, a security cleared lawyer) or
have their interests represented by a special advocate.

Recommendation 3

The Commission recommends that proposed s 52C(5) of the Australian
Citizenship Act 2007 (Cth) and s 503C(5) of the Migration Act 1958 (Cth)
be amended to:

(@) Delete the words ‘(and only those matters)

(b) Include the following additional relevant factors to which the
court must have regard:

(i) the seriousness of the issues in relation to which disclosure
is sought

(i) the likelihood that disclosure will affect the outcome of the
case

(iii) the likelihood of injustice if the documents are not disclosed
(iv) whether the liberty of the applicant is at stake.

Recommendation 4

The Commission recommends that the Bill be amended to provide that
if the court determines under s 52C(5) of the Australian Citizenship Act
2007 (Cth) or s 503C(5) of the Migration Act 1958 (Cth) that disclosing the
confidential information would create a real risk of damage to the
public interest, the court must make an order requiring a relevant
person to give the applicant sufficient information, including by way of
summary of the confidential information or a statement of relevant
facts, to enable the applicant to make meaningful submissions in
relation to the substance of the confidential information.

The Commission notes that the recommendations made by the PJCHR
are substantially in line with the alternative recommendations made by
the Commission:
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e PJCHR recommendations (a) and (b) correspond to the
Commission’'s Recommendation 3.

e PJCHR recommendation (c) corresponds to the Commission’s
Recommendation 4.

e PJCHR recommendation (d) corresponds to the Commission’s
Recommendation 2.5

Background

The Bill responds to the decision of the High Court in Graham v Minister
for Immigration and Border Protection; Te Puia v Minister for Immigration
and Border Protection (2017) 263 CLR 1 (Graham). That case involved a
challenge to the constitutional validity of s 503A(2)(c) of the Migration
Act. Relevantly, that section provided that the Minister or an
authorised migration officer must not be required to divulge or
communicate certain confidential information received from a
‘gazetted agency’ to a court, a tribunal, a parliament or parliamentary
committee or any other body or person. Such information could be
used by the migration officer or the Minister in determining whether a
visa holder or a visa applicant passed the ‘character test’ in s 501(6) of
the Migration Act but otherwise was to be kept secret.

A ‘gazetted agency’ included an ‘Australian law enforcement or
intelligence body'. This in turn was defined broadly to include a body,
agency or organisation that is responsible for, or deals with, law
enforcement, criminal intelligence, criminal investigation, fraud or
security intelligence.

The High Court held that the secrecy provision in s 503A(2)(c) was so
broad that it substantially curtailed the capacity of a court to discern
and declare whether the Minister had acted within his statutory power.
To that extent, this provision was found to be unconstitutional. The
focus of the Court's concern was the ability to keep information secret
from a court that was reviewing a decision by the Minister or a
delegate of the Minister to refuse or cancel a visa on character
grounds.

The Constitution provides the High Court with the jurisdiction to
determine whether an officer of the Commonwealth has acted in
accordance with the powers given to that officer by legislation.t The
same jurisdiction is given to the Federal Court when reviewing a
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migration decision.” As a result, a law that denies these courts the
ability to enforce the legislated limits on an officer’'s power will be
invalid.t In Graham, the Court said that the effect of s 503A(2)(c) was to
deny to the court ‘information which, by definition, is relevant to the
purported exercise of the power of the Minister that is under review'.°
The court was denied that material:

e irrespective of the importance of the information to the
determination to be made by the court; and

e irrespective of the importance of the interest sought to be
protected by the law enforcement or intelligence body.™

The High Court described the unfairness that would result from the
secrecy provision in the following way:

[I]t is possible that a person may have a compelling case as to why he or
she passes the character test. It may be such as to show that, prima facie,
the Minister could not have evidence to found his suspicion or that his
decision is, in law, unreasonable. The practical effect of s 503A(2) is that
the court will not be in a position to draw any inferences adverse to the
Minister."

It is worth noting that while the present Bill would permit a court to
order the production of confidential information, it could still result in
the visa holder or visa applicant to whom the material relates from
being able to make any submissions about it. As described in more
detail below, the Bill provides that a party may only make submissions
about the confidential information at a pre-hearing stage if they are
already aware of its content and the information was not acquired
unlawfully.? The Bill also provides that when an officer of the
Department receives the confidential information from the law
enforcement or intelligence agency, it is an offence for them to release
it to anyone outside the Department.’* The practical result is that in a
judicial review proceeding it will only be the Minister who is able to
make submissions about this material at the pre-hearing stage. At this
stage, the Bill would restrict the Court from considering all of the
factors that are relevant to the public interest in determining whether
the material may be released to the applicant. As a result, substantially
the same problem identified by the High Court in Graham could arise
again: the applicant may be prevented from demonstrating why the
decision made by the Minister is legally unreasonable.
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The Court in Graham held that s 503A(2)(c) was invalid to the extent
that it would prevent the Minister from being required to divulge or
communicate information to the High Court or the Federal Court when
reviewing a decision to refuse or cancel a visa on character grounds.™

While the Court in Graham focused its attention on the problem of
denial of relevant information to courts, it warned that there may be
other ways in which legislation limits the capacity of courts to conduct
judicial review of administrative decisions that also results in the
invalidity of that legislation. Such provisions would need to be
considered in a future case.’> There may well be questions about
whether the regime proposed in the current Bill is constitutional.

In any event, regardless of whether or not the Bill is valid on
constitutional grounds, it would be likely to hamper a court in
performing judicial review in relevant matters. As the Senate Standing
Committee for the Scrutiny of Bills observed, the Bill may ‘operate to
undermine the practical efficacy of judicial review in many cases’.®
That, in turn, would restrict the right to a fair trial of an individual
seeking justice before the court. Given the significant human rights
risk, which is discussed in further detail in Part 7 of this submission, the
Commission submits that the Bill should not be passed.

Other protections for information in the
public interest

Judgment in Graham was handed down on 6 September 2017.

Although s 503A(2)(c) was held to be invalid, and thus has had no legal
effect since that date, the Commonwealth has continued to have the
ability to withhold information in judicial review proceedings
challenging a decision to refuse or cancel a visa on character grounds,
if withholding the information was necessary in the public interest or if
it amounted to national security information.

First, the Commonwealth can claim public interest immunity. This
doctrine permits information to be protected against disclosure in the
course of litigation if the court is of the opinion that disclosure would
injure an identifiable public interest.”” A claim by a member of the
Executive that it would be contrary to the public interest for
information to be disclosed is not conclusive. The court must weigh
the public interest claimed by the Executive against the public interest

10
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in achieving justice in the particular case. Where a person’s liberty is at
stake, production is more likely to be ordered.'®

These principles are also reflected in s 130 of the Evidence Act 1995
(Cth) which sets out a non-exhaustive list of factors to be taken into
account by the court:

e the importance of the information or the document in the
proceeding

e ifthe proceeding is a criminal proceeding—whether the party
seeking to adduce evidence of the information or document is a
defendant or the prosecutor

e the nature of the offence, cause of action or defence to which the
information or document relates, and the nature of the subject
matter of the proceeding

e the likely effect of adducing evidence of the information or
document, and the means available to limit its publication

e whether the substance of the information or document has already
been published

e ifthe proceeding is a criminal proceeding and the party seeking to
adduce evidence of the information or document is a defendant—
whether the direction is to be made subject to the condition that
the prosecution be stayed.

As the High Court noted in Graham, the essential difference between
evidence being withheld by reason of public interest immunity and by
reason of s 503A(2) is that in the case of claims of public interest
immunity the courts determine whether that should occur.™

Secondly, the Commonwealth can rely on the NSI Act to protect
‘national security information’. This comprises information about
Australia’s defence, security, international relations or law enforcement
interests.? For the purposes of that Act, law enforcement interests
include:

e avoiding disruption to national and international efforts relating to
law enforcement, criminal intelligence, criminal investigation,
foreign intelligence and security intelligence

e protecting the technologies and methods used to collect, analyse,
secure or otherwise deal with, criminal intelligence, foreign
intelligence or security intelligence

11
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e the protection and safety of informants and of persons associated
with informants

e ensuring that intelligence and law enforcement agencies are not
discouraged from giving information to a nation’s government and
government agencies.”

The object of the NSI Act is to ‘prevent the disclosure of information in
federal criminal proceedings and civil proceedings where the
disclosure is likely to prejudice national security, except to the extent
that preventing the disclosure would seriously interfere with the
administration of justice’ (emphasis added).?

Again, the test applied by the court requires it to weigh competing
public interests. The court hearing an application that national security
information not be disclosed must consider:

e whether there would be a risk of prejudice to national security if
the relevant information were disclosed

e whether any order preventing or limiting disclosure would have a
substantial adverse effect on:

o the defendant’s right to receive a fair hearing, including in
particular on the conduct of his or her defence (in the case of
criminal proceedings); or

o the substantive hearing of the proceeding (in the case of civil
proceedings)

e any other matter the court considers relevant.?

The court in each case is directed by the legislation to give ‘greatest
weight' to the risk of prejudice to national security.?* The first
Independent National Security Legislation Monitor said that this
provision relating to criminal proceedings risked an appearance of
placing a ‘thumb on the scales’ to achieve a result contrary to how the
judge would have otherwise determined the issue on its merits, and
recommended its repeal.> The provision applying to criminal
proceedings was held to be constitutional in Lodhi v R (2007) 179 A
Crim R 470. However, an essential aspect of the primary reasoning of
both the trial judge and the New South Wales Court of Criminal Appeal
involved reading down the word ‘greatest’ to mean ‘greater’.?¢ This did
not mean that the balance would always come down in favour of non-
disclosure. The court was still required to undertake an exercise of
balancing the risk to national security against the potential adverse

12
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effect on the fairness of the hearing, with an understanding that more
weight was to be given to considerations of national security.

It is also important to note that a court hearing a federal criminal
proceeding retains the ability to stay the proceeding if an order for
non-disclosure of national security information under the NSI Act
would have a substantial adverse effect on a defendant'’s right to
receive a fair hearing.?

The Explanatory Memorandum for the present Bill suggests that the
existing range of protections for information are not sufficient
because:

the current framework which protects against the harmful disclosure of
confidential information (which is designed to protect national security
related information) does not adequately capture the type of
confidential information which is critical to character-related decision-
making, such as a person’s criminal background or associations.?®

(emphasis added)

That is, there appears to be no concern about the adequacy of the
protection of national security information. The claimed legislative gap
is in relation to information that would not fall within the definition of
national security information but that the Executive nevertheless does
not want to disclose.

The Explanatory Memorandum acknowledges that it would be open to
the Executive to make a claim for public interest immunity in relation to
information about these additional matters such as a person'’s criminal
background or associations.?? However, it says that the test applied by
a court or tribunal in assessing a claim for public interest immunity—
weighing competing public interests and potentially releasing
information if it forms the view that it is in the interests of justice to do
so—creates a ‘real risk’ that some confidential information may be
released.*

It appears that the rationale for this Bill is based in a view that public
interest immunity is insufficient and that it is aimed at further limiting
the discretion of a court or tribunal to release information the
Government considers confidential.

13
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Provisions of the Bill

As noted above, this submission focuses on the main amendments to
the Migration Act in Sch 1, Part 1 of the Bill. The Commission notes
that these provisions are substantially the same as the non-disclosure
provisions proposed to be inserted into the Citizenship Act and that
similar concerns are likely to arise in relation to that Act.

The proposed amendments to the Migration Act would apply to
confidential information provided by a ‘gazetted agency'®' to an officer
with responsibilities under the Migration Act, in circumstances where
the confidential information is relevant to a decision about whether to
refuse or cancel a visa on character grounds (or to revoke such a
refusal or cancellation).32

There is a general obligation of secrecy imposed on the officer not to
disclose that information,? subject to a number of exceptions. Itis an
offence to disclose the information other than in accordance with one
of those exceptions.?* The information may be disclosed:

e internally within the Department or to the relevant Minister3
e if the Minister gives permission in writing3

e tothe High Court, the Federal Court or the Federal Circuit Court
pursuant to an order to do so.¥’

It is the last of these exceptions that seeks to address the High Court's
decision in Graham. There is no longer a prohibition on giving
information to a court. A court may require production of the
information if it is for the purpose of a proceeding about the exercise
of the Minister’s power to refuse or cancel a visa on character grounds.
However, the Bill would place three limits on how the court can then
deal with the information.

First, the court is required to hold a secret hearing, where the
applicant, the applicant’s lawyers and the public are excluded, so that
the Minister may make submissions about:

e the use that the court should make of the information in the
proceeding and the weight to be given to the information; and

e anyimpact that disclosure of the information would have on the
public interest.®

14
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Secondly, the court is required to determine whether disclosing the
information would create ‘a real risk of damage to the public interest'.
However, unlike the test for public interest immunity or the tests under
the NSI Act, the court is prohibited from taking into account all of the
factors that may be relevant to the public interest. Instead, the court
may only take into account the list of factors set out in s 503C(5)(a)-(h).
While these factors are undoubtedly important, the requirement that
the court consider only these factors means that the court may not
take into account other factors that might tend in favour of disclosure
of the information, including:

e the seriousness of the issues in relation to which disclosure is
sought

e the likelihood that disclosure will affect the outcome of the case
e the likelihood of injustice if the documents are not disclosed?
e whether the liberty of the applicant is at stake.#

Significantly, the list of factors in proposed s 503C(5)(a)-(h) excludes the
only factor in the current s 503B(5) (dealing with the factors a court
must take into account in making a non-disclosure order) that may
weigh in favour of disclosure, namely: ‘the interests in the
administration of justice’.*’

Effectively, the court is being asked to assess only one side of the test
that would ordinarily be considered in a public interest immunity
application. It may assess the strength of the Executive’s claim that the
information is confidential, but it may not assess whether disclosure of
the information is necessary to achieve justice in the proceeding.

This is more than just placing a ‘thumb on the scales’ in an attempt to
influence a particular outcome. It prohibits any consideration at all of
matters on the other side of the scales. It does not amountto a
balancing exercise at all.*

If the court determines, on the basis of the limited list of factors in

s 503C(5)(a)-(h), that disclosing the information would create ‘a real risk
of damage to the public interest’, then the court must not disclose the
information to any person, including the applicant.

Thirdly, while the court in the substantive proceedings may give the
information such weight as it considers appropriate,® if the court is
prohibited from disclosing the information to the applicant and the
applicant’s lawyer then its decision about what weight to give the

15
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evidence will not be able to be informed by any relevant submissions
from the applicant or the applicant’s lawyer, given their exclusion from
the preliminary, closed hearing.

Human rights issues

Right to a fair and public hearing

The key human rights issues in assessing this Bill are:

e whether the court should be prohibited from taking into account
any factors that weigh in favour of documents being disclosed to
the applicant when assessing what the public interest requires

e whether the Minister should be permitted to rely on secret
evidence when defending a decision to refuse or cancel a visa on
character grounds.

The Statement of Compatibility with Human Rights properly identifies
that the Bill engages the right to a fair and public hearing under article
14 of the International Covenant on Civil and Political Rights (ICCPR). This
issue is also discussed in detail by the PJCHR.#

Article 14 relevantly provides:

All persons shall be equal before the courts and tribunals. In the
determination of any criminal charge against him, or of his rights and
obligations in a suit at law, everyone shall be entitled to a fair and public
hearing by a competent, independent and impartial tribunal established
by law.

The right of access to courts and tribunals and equality before them, is
not limited to citizens. The United Nations Human Rights Committee
has said that it must also be available to all individuals, regardless of
nationality or statelessness who find themselves in the territory of a
state.* The concept of ‘suit at law’ encompasses judicial procedures
aimed at determining civil rights and obligations as well as equivalent
notions in the area of administrative law.*

There is a separate right in article 13 of the ICCPR that deals with the
fairness of procedures to remove non-citizens from a country. The
ICCPR does not require these procedures to be undertaken by a
court.¥” While procedures described in the Bill may ultimately result in
removal from Australia, they are directed at decisions at an earlier

16
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stage. In any event, if domestic law gives a judicial body the task of
making decisions about expulsions or deportations, then the
guarantee of equality of all persons before courts and tribunals in
article 14(1) and the principles of impartiality, fairness and equality of
arms implicit in this guarantee are appliable to those judicial
processes.*

59. The principle of equality between parties requires that each side be
given the opportunity to contest all of the arguments and evidence
adduced by the other party.* The UK Supreme Court has said:

If the right to be heard is to be a real right which is worth anything, it must
carry with it a right in the accused man to know the case which is made
against him. He must know what evidence has been given and what
statements have been made affecting him: and then he must be given a
fair opportunity to correct or contradict them.*°

60. The High Court of Australia has held that access by parties involved in
litigation to relevant material is essential to a fair trial. Failure to
ensure such access will have broader implications than the fairness of
a particular case: it is apt to undermine public confidence in the
administration of justice. Justice Mason, in a ruling on public interest
immunity, referred to two principal considerations:

The first is that it is central to our conception of the administration of
justice that documents relevant and material to the issues arising in
litigation should not be withheld from the parties and that each party
enjoys as an incident of his right to a fair trial the right to present as part
of his case all the relevant and material evidence which supports or tends
to support that case. The existence of Crown privilege [now known as
public interest immunity] as an acknowledged exception should not be
seen as a reason for diminishing the force or the importance of this
conception of the administration of justice, but rather as embracing a
group of “exceptional cases” in which the public interest in the proper
administration of justice has been outweighed by a superior public
interest of a self-evident and overwhelming kind.

The second consideration, closely connected with the first, is the need to
maintain public confidence in the administration of justice. The
withholding from parties of relevant and material documents, unless
justified by the strongest considerations of public interest, is apt to
undermine public confidence in the judicial process.”’

61. Insome particularly exceptional cases, involving the imposition of
control orders, the House of Lords and the European Court of Human
Rights have endorsed the use of special advocates to make
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submissions in a person’s interests when, for reasons of national
security, a person has been unable to review certain material
themselves.5? The starting point in such cases is that it is ‘essential that
as much information about the allegations and evidence against each
applicant was disclosed as was possible without compromising
national security or the safety of others'.>® This necessarily requires a
full assessment of both the factors in favour of and the factors against
disclosure. Where full disclosure was not possible, other
accommodations were required to ensure that the person ‘still had the
possibility effectively to challenge the allegations against [them]'.>* At a
minimum, the person needed to be provided with ‘sufficient
information about the allegations against [them] to enable [them] to
give effective instructions’.>> This is also now a legislative requirement
in Australia when national security information is sought to be withheld
from a person in relation to control order proceedings.s°

62. There is a substantial body of case law that considers the requirements
of procedural fairness that fall on the Executive when making claims of
public interest immunity. These considerations are also relevant to the
right to a fair hearing. Some of that case law also indicates the
difficulties that can arise when only the Executive knows the content of
the relevant information. In a recent case, the Full Court of the Federal
Court said:

As full and as frank a disclosure of such information as is consistent with
maintaining a claim for public interest immunity privilege should be made
at the outset; the disclosure of as much information as possible should
not depend upon judicial intervention to “encourage” the disclosure of
information which could have been, and should have been, disclosed
voluntarily.>”

63. The baseline position is that an applicant for review must be provided
with sufficient information to fairly put them in a position where they
can make meaningful submissions. The reasons of the Federal Court
acknowledge the important role played by courts in providing oversight
of public interest immunity claims to ensure that this minimum level of
information is provided. If this Bill were passed in its current form, the
role played by the courts would be significantly reduced because of the
limited factors permitted to be taken into account in assessing the
public interest. It would significantly increase the risk of material that
properly should be provided to a review applicant not being provided.
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64. The Statement of Compatibility asserts that the limitations on the right
to a fair and public hearing are justified in order to protect the
confidential nature of information relied on in refusing or cancelling a
visa, and the methodologies, priorities and capabilities of law
enforcement agencies in obtaining that information.*® Those
arguments may be relevant to the question of whether the applicant
should be excluded from a hearing in which potentially confidential
information is being discussed. However, the Statement of
Compatibility does not address whether it is fair for any assessment of
the public interest to ignore the impact of non-disclosure on the
administration of justice or whether it is fair for the Government to
subsequently rely on secret evidence that is not known to the
applicant. There has been no attempt to consider and weigh the
fairness of a proceeding in these circumstances and little attempt to
show why existing protections are insufficient. Therefore, there is no
proper basis for a conclusion that the extent to which the Bill impacts
on the right to a fair hearing is reasonable and proportionate.

65. The Commission considers that the way in which the Bill limits the right
to a fair and public hearing is not reasonable or proportionate,
particularly in light of the availability of less restrictive alternatives—the
NSI Act and public interest immunity—which allow a court to properly
balance each of the relevant factors in issue.

7.2  Prohibition on secret evidence in cases involving liberty

66.  Applications for public interest immunity or for non-disclosure of
information pursuant to the NSI Act are directed to the admissibility of
evidence. If the claim is upheld, the information is not admitted into
evidence and cannot be relied upon by either party. If it is admitted
into evidence, it is available equally to both parties.>® An unusual
aspect of the regime proposed in the Bill is that it would permit
evidence to be admitted but be available only to the court and the
Minister. That is, it would permit the court to proceed on the basis of
secret evidence, adverse to the review applicant and unknown to them.

67. There is a strong common law tradition against the use of secret
evidence, particularly in criminal trials. In Condon v Pompano, French CJ
said:

At the heart of the common law tradition is ‘a method of administering
justice’. That method requires judges who are independent of government
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to preside over courts held in public in which each party has a full
opportunity to present its own case and to meet the case against it.
Antithetical to that tradition is the idea of a court, closed to the public, in
which only one party, a government party, is present, and in which the
judge is required by law to hear evidence and argument which neither the
other party nor its legal representatives is allowed to hear.5°

68.  Similarly, officers of the Commonwealth Director of Public Prosecutions
and the Attorney-General's Department have confirmed that the NSI
Act does not permit the use of secret evidence in a Commonwealth
criminal trial—that is, evidence adverse to the accused that the
accused is not allowed to know.®'

69. In civil cases where a person’s liberty is at stake, the Australian
Government has, appropriately, also formed the view that courts
should not proceed on the basis of secret evidence not known to the
person at risk of losing their liberty. This issue was highlighted in
relation to the recent Counter-Terrorism Legislation Amendment (High
Risk Terrorist Offenders) Bill 2020 (Cth). The Bill proposes to extend
the regime under the NSI Act, which currently provides for special
advocates to be appointed in control order proceedings, so that special
advocates could also be appointed in proceedings where an extended
supervision order is sought. Both control orders and extended
supervision orders involve the imposing of conditions on a person
while they are in the community. The special advocate regime permits
orders to be made under the NSI Act that allow the court to consider
national security information that is withheld from the respondent,
provided that:

e the respondent has been given sufficient information about the
allegations against them to enable effective instructions to be given
in relation to those allegations; and

e aspecial advocate is appointed to represent the interests of the
respondent in the proceeding.

70.  Importantly, the Government acknowledged that it would not be
appropriate for this regime to be applied to civil continuing detention
order proceedings. The reason for that concession was that the
potential outcome of a continuing detention order proceeding—
ongoing detention for up to three years—is much more severe and is
analogous to a criminal sanction. According to the Government,
relying on ‘court-only evidence’, which was withheld from a respondent
in those circumstances, could not be justified.?

20



Review of the Migration and Citizenship Legislation Amendment (Strengthening Information Provisions) Bill 2020

71.

72.

73.

74.

75.

Submission 4

Australian Human Rights Commission
Strengthening Information Provisions Bill, 25 June 2021

The same reasons that cause secret evidence to be rejected in
continuing detention order proceedings also apply in relation to
proceedings in which a court is considering whether a decision to
cancel a person’s visa was valid. Both cases involve civil proceedings
that may result in administrative detention. In the case of a person
whose visa is cancelled, the period of detention is not time bound and,
in some cases, can be longer than that of a convicted terrorist offender
subject to a continuing detention order. Any individual continuing
detention order is subject to a maximum period of three years at a
time.

Once a person’s visa is cancelled under s 501, they must be taken into
immigration detention.®* Any other existing visas they hold are taken
to be cancelled and any existing applications for visas are taken to be
refused.®> They are not permitted to make an application for any other
visa (except a protection visa).®® In those circumstances, there are only
two ways in which they can be released from immigration detention
into the Australian community.

First, they could seek review of the decision to cancel their visa (or of a
decision not to revoke a mandatory cancellation). This would generally
involve merits review in the AAT and, if unsuccessful, judicial review in
the courts. For some decisions that are made personally by the
Minister, there is no review available in the AAT and the only forum to
seek review is in the courts. In order for the person to effectively put
their case for review, they must have access to the information relied
upon by the Minister in making the cancellation decision. That is the
particular issue of concern with the present Bill.

Given the breadth of the ‘character test’ in s 501(6), without access to
this information a person may have no idea of the reason why they are
said to have failed the character test, and no opportunity to effectively
test whether there were legal errors involved in reaching that
conclusion. For example, a person may fail the character test as a
result of a relevant conviction,®” but also as a result of a suspicion that
they are a member of a particular group,® a suspicion that they have
been involved in particular conduct,® an assessment of their risk of
engaging in particular conduct,” and even a general impression that
they are not of good character.”

Secondly, they could be granted a visa by the Minister or placed into
community detention.”> However, these ministerial powers are
personal, discretionary and non-compellable. There is no requirement
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for the Minister to even consider the exercise of these powers,
‘whether he or she is requested to do so by any person, or in any other
circumstances’.”? Further, under guidelines issued by the Minister,
people who have had their visas cancelled on character grounds
should generally not be referred for consideration of the exercise of
these powers.” The existence of these discretionary powers is clearly
not a sufficient remedy if the review process for visa refusals and
cancellations is unfair.

Statistics that reflect how decisions to cancel a person’s visa can have a
direct and profound impact on their liberty, and why resorting to secret
evidence in court proceedings challenging such decisions is
inappropriate, include the following:

e Over the past 5 years, on average more than 1,000 people have had
their visas cancelled under s 501 of the Migration Act each year.”

e More than half of the people currently in immigration detention are
people whose visas were cancelled under s 501 of the Migration
Act.”®

e The average period of detention for people currently in immigration
detention is more than 600 days.”” This is longer than at any time in
at least the past 10 years.”

e Of the people currently in immigration detention, more than 100
people have been detained for longer than 5 years.”” Some people
currently held in immigration detention have been detained for
longer than 10 years.#°

All of this detention is administrative detention at the discretion of the
Executive (see [75] above) and not as a result of any sentence of
imprisonment ordered by a court.

Unlike criminal proceedings, the applicant requires an order from the
court that the cancellation decision was invalid in order to avoid
detention. The applicant is unable to rely on the ultimate safeguard
available in criminal proceedings of a stay to prevent an unfair trial.®’
This means that fairness must be ensured in other ways.

There are further, specific concerns that arise where a person has a
protection visa cancelled on character grounds. From July 2014 to
August 2020, there were 494 refugees who had their protection visas
cancelled under s 501 of the Migration Act.8? The Australian
Government continues to owe protection obligations to each of these
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people and, as a result of the recent passage of the Migration
Amendment (Clarifying International Obligations for Removal) Act 2021
(Cth), is not able to return people to a place where they have a well-
founded fear of persecution.®* As noted above, once they have had
their visas cancelled on character grounds, current policy is not to refer
them for consideration of community detention or a visa to allow them
to be released from detention. If they cannot be released and they
cannot be returned to the country where they face a real chance of
persecution, they can remain indefinitely in closed immigration
detention facilities.®* This is a further reason why it is vital that visa
cancellation decisions can be properly scrutinised, so that if there are
errors they can be identified and corrected.

Addressing the human rights issues

The human rights issues raised above, particularly:

e the fairness of legal proceedings in which visa cancellation decisions
are challenged, and

e the risk of prolonged and indefinite detention for people who have
had their visas cancelled on character grounds,

mean that the most appropriate response is for the Bill not to be
passed.

In those circumstances, the Executive could continue to rely on the NSI
Act to protect national security information and claims of public
interest immunity to protect other confidential information that would
be contrary to the public interest to disclose. The courts would retain
the ability to take into account the full range of public interest factors
in determining whether or not disclosure was appropriate in an
individual case. If some material was not disclosed, the courts would
also retain the maximum degree of flexibility to adjust their procedures
as necessary to ensure that justice was done in the individual case.

If, contrary to the Commission’s primary recommendation, the Bill is
passed, it should be amended in three ways to reduce the human
rights impact.

First, there should be provision for the applicant’s interests to be
represented during the preliminary hearing dealing with the
confidential information. Ideally, this would involve the applicant’s
lawyer being present so that the applicant’s interests can be directly
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represented. This may require the lawyer to be security cleared,
depending on the nature of the relevant information. Alternatively, a
special advocate could be appointed to represent the applicant’s
interests, as provided for in relation to control order proceedings.

Secondly, the court hearing an application for non-production of
information should be permitted to take into account all of the factors
relevant to an assessment of the public interest. There can be no
justification for the restricted list of factors in the Bill, which removes
the ability of courts to take into account the interests of the
administration of justice.

Thirdly, if the court orders that some material not be disclosed to the
applicant, it should also make orders requiring a summary of the
information or a statement of relevant facts to be prepared to enable
the applicant to make meaningful submissions in relation to the
substance of the confidential information.

The particular form of recommendations made by the Commission is
set out in section 3 above.

Comparative legislative scheme

The following analysis focuses on the corresponding New Zealand law
and the ways in which it differs from that in Australia, including an
examination of how classified information may be used in decisions
regarding deportation from New Zealand of residence class visa
holders as a result of their criminal conduct or because they are a risk
to security.

The New Zealand regime differs from the Australian regime in two key
ways. First, the liability of a person to deportation as a result of their
prior criminal conduct is closely tied to the amount of time they have
spent living in New Zealand. The longer a person has been in New
Zealand, the more serious a person'’s criminal conduct has to be in
order to trigger deportation.

Secondly, the New Zealand legislation relating to the protection of
classified information ensures greater safeguards for the visa holder,
including at the respective stages of primary decision making, merits
review and judicial review. The person is entitled to a summary of
allegations arising from the classified information so that they can
respond to them. Further, if classified information is relied upon, the
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person is entitled to be represented by a special advocate. Those
safeguards are similar to Recommendations 2 and 4.

8.1 New Zealand's character-related immigration framework

90. New Zealand's immigration law is contained in the Immigration Act 2009
(N2).

91. The New Zealand regime differentiates between temporary visa
holders and residence class visa holders. This submission refers only to
the liability for deportation of residence class visa holders. Australians
travelling to New Zealand are granted a residence class visa on arrival,
provided they meet the necessary character requirements.

92. A person may be refused a visa on character grounds (including
character grounds existing at the time of grant that later come to
light).8> However, once a residence class visa is granted, unless the
person breaches the conditions of their visa® they cannot have their
visa cancelled based on their subsequent conduct merely because of a
view formed about their character. Instead, in order for a residence
class visa holder to be deported, they must have either engaged in
relevant criminal conduct, been convicted of that conduct and received
a sentence of a sufficient length; or they must be assessed by the
Minister as being a threat or risk to security. The thresholds for
relevant criminal conduct substantially avoid a key problem with the
Australian system of visa cancellation on character grounds, namely,
the uncertainty about when a person fails to meet the character test
and the potential to have to rely on secret information in making that
decision.

93. If a residence class visa holder has been in New Zealand for:

e up to two years, a conviction for a crime that has a prison sentence
of at least three months means they are liable for deportation;

e up to five years, a conviction for a crime that has a prison sentence
of more than two years means they are liable for deportation;

e upto 10 years, a prison sentence of more than five years means
they are liable for deportation;

e more than 10 years, they will effectively not be deported regardless
of their criminality.?”
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A separate provision, s 163, permits deportation where the Minister
certifies that a person constitutes a threat or risk to security. This is
clearly a higher threshold than the lowest criterion that applies in
Australia: mere satisfaction that the person is not of good character
based on their past and present general conduct.s®

It will be clear whether a person has been convicted of a relevant
offence and sentenced to a term of imprisonment of sufficient length
to require deportation. It appears that in potential deportation cases
for a residence class visa holder it will primarily be where the Minister
is considering certifying that a person is a threat or risk to security that
reliance may need to be placed on classified information.

Classified information

‘Classified information’ is defined in s 7 of the Immigration Act 2009 (NZ).
In order for information to meet this definition, it must be of a
particular nature and give rise to particular risks if disclosed. This is
significantly different from the regime proposed in the current Bill
which requires only that the information be provided in confidence
from a gazetted agency to the Department of Home Affairs.

In New Zealand, confidential information in this context includes
information that:

e might lead to the identification, or provide details, of the source of
the information, the nature, content, or scope of the information,
or the nature or type of the assistance or operational methods
available to the relevant agency; or

e is about particular operations that have been undertaken, or are
being or are proposed to be undertaken, in pursuance of any of the
functions of the relevant agency; or

e has been provided to the relevant agency by the government of
another country, an agency of a government of another country, or
an international organisation, and is information that cannot be
disclosed by the relevant agency because the government, agency,
or organisation from which the information has been provided will
not consent to the disclosure.
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The information should not be disclosed under New Zealand law if
disclosure would be likely:

to prejudice the security or defence of New Zealand or the
international relations of New Zealand; or

to prejudice the entrusting of information to the Government of
New Zealand on a basis of confidence by the government of
another country, an agency of a government of another country, or
an international organisation; or

to prejudice the maintenance of the law, including the prevention,
investigation, and detection of offences, and the right to a fair trial;
or

to endanger the safety of any person.

Protection of classified information

The Immigration Act 2009 (NZ) sets out special provisions for the use of
classified information in decision making by primary decision makers,
in independent merits review proceedings in the Immigration and
Protection Tribunal (Tribunal), and in court proceedings.

At the primary decision-making stage:

classified information may be relied upon in making decisions if the
Minister determines that it relates to matters of security or criminal
conduct®

the agency providing the classified information to the Minister has a
duty to ensure that the information is balanced and includes any
classified or non-classified information that is favourable to the
relevant person®

before classified information is relied on in relation to a person’s
liability for deportation, they must be provided with a summary of
the allegations arising from the classified information and an
opportunity to comment on it

if classified information is relied on to make a prejudicial decision,
the reasons for that decision must refer to the existence of the
classified information.s2
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During merits review proceedings before the Tribunal:

the Tribunal must be given access to classified information that was
relied on to make the decision®

before holding a substantive hearing, the Tribunal must hold a
preliminary closed hearing during which the relevant agency may
make submissions about the classified information. However:

o the purpose of this preliminary hearing is only for the
Tribunal to understand the nature of the classified
information and not to make any substantive decisions about
the use to which it may be put

o the person affected by the decision is entitled to be
represented at this hearing by a special advocate®

the Tribunal must approve and provide a summary of the
allegations arising from the classified information to the person
affected so that they have the opportunity to comment on it*

the Tribunal must then determine whether the classified
information is relevant and credible, and must disregard it if it is
not2e

if the Tribunal determines that potentially prejudicial information
does not meet the definition of ‘classified information’ then the
information must either be provided to the person affected (if the
agency agrees to this course), or disregarded by the Tribunal.”

During judicial review proceedings in a Court:

the Court must be provided with the classified information relied on
in making the relevant decision®

the Court must first consider whether any classified information
proposed to be relied upon is relevant®

as with proceedings at the Tribunal level, if the information is
relevant the Court must approve and provide a summary of the
allegations arising from the classified information to the person
affected so that they have the opportunity to comment on it."®

Special advocates

If the Minister intends to rely on classified information in making a

decision under the Immaigration Act 2009 (NZ), the Minister must notify
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the relevant agency.’® The agency must then provide the names of at
least three possible special advocates to the person affected by the
decision.’? A special advocate is a security cleared lawyer.'** The role of
the special advocate is to represent the person who is the subject of a
decision made involving classified information.'** The Minister must
provide the special advocate with access to the classified
information.’ The special advocate may commence proceedings on
behalf of that person and may make submissions and cross examine
witnesses at any closed hearing where the person is not present.'® The
special advocate must at all times ensure that the confidentiality of the
classified information remains protected.?

104. The person affected by the decision may communicate on an unlimited
basis with their special advocate before the special advocate has been
provided with access to the classified information. After that point, a
special advocate may only communicate with the person in writing and
only if the contents of that communication are approved by the
Tribunal or the Court hearing the proceeding.®
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