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Inquiry int o the Private Health Insurance (Prudential Supervision) Bill 2015 and Related Bills 

Thank you for the opportunity to comment on Senate Economics Legislation Committee's 
inquiry into the legislative package to transfer the functions of the. Private Health Insurance 
Administration Council (PHIAC) to the Australian Prudent ial Regulation Authority (APRA). 

Private Healthcare Australia ls the Australian private health jnsurance Industry's peak 
representative body that represents 21 health funds throughout Australia and collectively 
covers approximately 97% of the private health insurarice industry. Private health insurance 
today provides healthcare benefits for over 13 m illion Australians. 

Our goal is to ensure that private health insurance members receive the best possible 
healthcare at the best possible prices. 

We note that the PHIAC-APRA transition is a "machinery of government1
' change with no 

Intended impact on the industry, apart from reducing the impost on the industry. 

Throughout the consultation process regarding the PHIAC-APRA transition, the industry has 
maintained a strong position that our preference is to retain the status quo. This position has 
been backed by all stakeholders, including APRA. 

APRA has, however, asked for legislative changes to ensure "consistency'' with other Industries 
that it regulates. Wherever possible, and for the most part, the private health insurance 
industry has compromised and accepted APRA's "consistency" positions. 

Unfortunately, the drive for "consistency" with other industnes regulated by APRA is likely to 
result in an increase in red tape for the private health insurance (PHI) industry. 

PHI is a "social'' not "financial" good, with very different underpinnings from dther industries 
regulated by APRA. Unlike other industries, PHI has had NO major foilures that have impacted 
detrimentally on consumers. In fact, a number of consumer protections provisions are inbuilt 
into product design and operation of private health insurance (eg community rating, portability, 
etc.) outside of the pure prudential framework. 

We note APRA's publicly stated position that there will be "no substantive changes to the 
prudential standards, rules or reporting arrangements". 

We note that the Treasury and Department of Health have worked to address the industry's 
concerns during the consultation period. However, due to the rushed nature of the 
consultation process, which only began in January this year, some important issues have not 
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been addressed. A number of new provisions that significantly impact industry compliance 
costs have been introduced since the Exposure Draft legislation, without consultation. 

We have attached our submissions on the consultative process to date. Our main concerns 
continue to be: 

1) Data provision and confidentiality; 

2) Continued transparency of prudential decisions; 

3) Increased regulation, including new custodial penalties related to information; 

4) Increased scope for confusion; and 

5) Important questions unanswered. 

We continue to look forward t o a rapid resolution of these issues to allow a 1 July 2015 start 
date for the legislative changes, with any changes effective from 1July2016, 1 in line with 
Government's commitments. 

We would be happy to provide you with our simple proposed solutions that would quickly and 
easily resolve many of these issues. 

Data Provision & Confidentiality 

We believe there should be a simple legislative provision to ensure that the regulat or continues 
to provide detailed quarterly data provided for over 25 years to the individual health funds and 
Private Healthcare Australia, while ensuring this data remains confidential and unable to be the 
subject of any Freedom of Information requests. 

The data provision and confidentiality issue was introd uced in the draft legislation proposed by 
APRA/Treasury that seeks to capture PHI data collection requirements under the Financial 
Sector (Collection of Data) Act. 

The industry has asked for this to be changed since it was proposed in January. The industry 
has accepted APRA and Treasury's assurances t hat there will be no change to the current 
arrangements and that including the industry in these Acts simply allows APRA to collect data 
using the same processes as it does for other industries it regulates. Given these repeated 
assurances, it is appropriate to request that this issue be addressed so that the status quo can 
continue. 

The industry wants to continue the current arrangements, which are important for 
transparency. For example, 

• data/calculation anomalies are immediately picked up by other insurers and/or Private 
Healthcare Australia; and 

• to provide contemporary data as requested by consumers, other regulators, Members of 
Parliament and others to show industry returns to members. 

t The Medibank prospectus, released on 25 November 2014 by the Australian Government states" As at the 
Prospectus Date, APRA has not determined its approach to prudential regulation of the Pl-ii industry except 
that it does not intend to make any changes to the existing capital and solvency standards for private t1ealth 
insurers before 1July2016 ." 
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APRA's proposals are a fundamental change to longstanding. accepted practice (over 25 
yea rs). The Private Health Insurance Act 2007 (PHI Act) was drafted to permit existing practice 
to continue (with some specific exclusions that are not relevant to data provision). We believe 
that APRA's current interpretation of the PHI Act is overly narrow. 

Please introduce a simple legislative provision to ensure this longstanding practice continues 
and that the data shared continues to be confidential. This simple legislative provision could 
largely echo clause 169 of the Private Health Insurance (Prudential Supervision) Bill 2015, with 
appropriate confidentiality arrangements. Clause 169 was inserted to ensure that current 
public reporting from PHIAC continues under APRA. 

We have detailed the uses and purposes of this data provision in our submission to APRA dated 
19th May (refer to Attachment Two). 

2 Reduced Transparency of Prudential Decisions - Reduction in AA T Reviewable Decisions 

The number of decisions that are AAT reviewable has decreased while regulatory powers have 
increased. As stated in our submissions to date, we believe that all existing decisions that are 
AAT reviewable should remain so and new regulatory powers should be AAT reviewable. 

Treasury states t hat all decisions (except one) that are currently AAT reviewable remain so. 
However, we note that the APRA consultation package says that AA T reviewability has been 
removed for some decisions, including HPS 100, 110 and 510 (proposed new solvency, capital 
adequacy and governance standards). 

We note that in addit ion to these three grounds for AA T reviewability, the Bills presented to 
Parliament also remove a fourth ground for AAT reviewabiltty under section 152 of the PHl(PS) 
Bill (former item 12 of the table in section 168). We are confused why an additional ground fo r 
AAT reviewability would be removed, given assurances from Treasury that AAT reviewability 
has been retained for all currently AAT reviewable decisions. 

In addition, as noted in our initial submission to Treasury, the number of grounds for AAT 
review of decisions has been reduced. 

Please reinstate the current AAT reviewability of decisions. including those_made under HPS 
100, 110 and 510. This accords with APRA's commitment of "no substantive changes from the 
status quo". We would be happy to work with you to draft a quick, easy legislative change to th is 
purpose. 

To assist the industry to understand the proposed changes, we look forward to Treasury/APRA 
providing a document mapping all decisions and their review process currently and under the 
proposed new regime, under the legislation, any subordinate legislation or otherwise. 

3 Increased regulation, including new custodial penalties 

The industry is concerned that the proposed PHIAC-APRA transition is likely to increase 
prudential regulation. In particular, the Financial Sector (Collection of Data) Act introduces 
custodial sentences, of up to 5 years, for certain offences relating to information, including 
sections 138and170. 
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We do not understand why these new custodial sentences have been introduced to a 
comphant industry that has had no major failures to the detriment of consumers. We would like 
to see these additional penalties removed from the PHI industry. 

At a minimum, ensure section 138 and its new custodial sentence for disclosing an APRA 
regulat ory standard does not apply to private health insurers - the provision reduces 
transparency. 

In addition, we note new subclause 77(3) of the PHl(PS) Bill which allows APRA to determine 
that any person should pay e:ii;ternal manager fees. We are uncertain as to why this new, 
onerous and broad power has been introduced. This seems to expand available Directors 
Penalty provisions in other legislation beyond Directors. 

4 Additional Scope for Confusion Between APRA/Health{Treasuiry Roles 

Some of the APRA Rules deal with areas that we have been informed come under the 
Departrnen t of H ea Ith' s (D oH) responsi bi I ity. To have an area of DoH responsi bi I ity dea It with 
by an APRA Rule introduces unnecessary scope for confusion. We need to be careful to ensure 
that policy lines are clear and respected to avoid unnecessary overlap that doesn't correspond 
with APRA's prudential supervision role. 

For example, we are concerned that clause 85(4) of the PHl(PS) Bills requires APRA to consult 
with the Health Secretary. However, newly inserted words provide that failure to consult does 
not affect the validity of APRA's rules. 

This introduces significant uncertainty for the industry, which i.s now subject to three separate 
regulatory regimes that have the potential to interact in new and complex ways. 

5 Important Questions Unanswered 

5.1 Standard Operating Procedures 

The Standard Operating Procedures (SOPs) were drafted by PHIAC in consultation with 
the industry and provide the following benefits: 

• reduce confusion; and 
• increased goodwill between the regulator and the industry. 

The SOPs detail how conflicts will be dealt with by the regulator. 

We note that APRA has stated the SOPs align with its enforcement approach. Given these 
parallels, it should be a simple process for APRA to update the SOPs and/or map them to 
its proposed approach. 

We have asked APRA to provide the proposed new process for dealing with regulatory 
issues and a map of how the SOPs align with APRA's proposed approach and await a 
response. 

Any attempt to remove/not update the SOPs introduces unnecessary confusion. 

The industry has a strong preference to continue using the SOPs, as they have been a 
useful and successful regulatory tool. 
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5.2 Risk Equalisation 

Risk Equalisation is an important support for community rating, which underlles the 
Australian private health insurance system. It deals with large amounts of money on a 
quarterly basis. It differs significantly from other APRA-regulated industries. 

We would like to understand how the system will be administered/managed going 
forward, including how insurers will continue to be given the appropriate data to: 

• benchmark and understand risk equalisation outcomes; and 
• note if it is out of kilter with the rest of the industry on a State-by-State and quarter-

by-quarter basis (may indicate eg data/business issues). 

The data currently provided under Section 1 above is key to the risk equalisation process 
and we look forward to legislative confirmation that the current process will continue. 

5.3 Impost Reduction for Industry 

We note that the changes are proposed to reduce the impost on the industry.However, 
despite a large reduction in PHIAC staff, APRA proposes no reduction 1n the levy before 
2017/18. 

In addition, we note an additional provision has been included in the Consequential 
Amendments Bil l which was not in the exposure draft reviewed by industry. The 
proposed new Division 2, Section 22 of the Private Health Insurance (Council 
Administration Levy) Act gives the Assistant Treasurer the power to determine in writing 
that a specified asset will become the asset of the Commonweatth before the transition 
occurs. 

We seek confirmation that the entire current reserves of PHIAC will be transferred to 
APRA and noted against the PHI industry. 

5.4 Industry's Work on Streamlining Rules 

Since2014, the industry has been discussing with Government its proposals to 
streamline the Private Health Insurance Rules, to remove outdated provis.ions and 
unnecessary red tape. 

We understand that the proposed legislative package has been updated to ensure that 
references to all Private Health Insurance-related Rules are flexible enough to 
accommodate these changes. 

We note that APRA has introduced changes from the PHIAC Rules to introduce 
"consistency" with other industries it regutates. 

We are disappointed that the industry's work has not been included in the current Rule 
changes, in particular quick, easy red tape reductions. For example, it would be quick and 
easy to remove double notification requirements to separate Governmentagendes in 
different formats/timeframes. Further information on double notification requirements 
is In Attachment Two. 

We look forward to progressing this work with APRA at the earliest available opportunity. 

We seek a commitment that APRA will seek to implement this important work by 31 March 
2016. 
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We remain concerned that the PH IAC-APRA transition, as presented to Parliament, will result in 
increased industry regulation, contrary to the Governrnent's stated objective to reduce red 
tape and regulation. Given that there is no proposed reduction 1n the levy on the industry, we 
query whether the proposed documentation as currently drafted will fulfil the Government's 
objectives. 

We are keen to meet with you to further discuss ways to ensure that the PHIAC to APRA 
legislative package reduces red tape and unnecessary regulation. Please contact me on 
6202 1000 with any queries. 

Sincerely, 

HON DR MICHAEL ARMITAGE 

CHIEF EXECUTIVE OFFICER 

Attachments: One 

Two 

Table of Issues Raised by Industry 

Previous Submissions to Treasury and APRA on the 
PHIAC-APRA transition 
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ATTACHMENT ONE - Table of Issues Outstanding 

This table summarises issues the industry has raised with APRA, Health and Treasury and 
remain outstanding. 

Issue Solution Treasury/APRA Proposed Bills 
Response 

Data Provision and Simple legislative fix - Treasury- No proposed 
Confidentiality mirror current clause 169 administrative issue. resolution to date. 

with confidentiality requires APRA 
safeguards response. 

Treasury earlier 
stated it was looking 
at introducing new 
clause 169 for public 
information and a 
similar provision for 
industry-only 
information . 

.APRA - legislative 
issue 

Reduced Simple legislative fix- Treasury - all RemovesAAT 
Transparency of (a) add 3 new items to currently AAT reviewability for 4 
Prudential Decision- the table at clause 168; reviewable decisions decisions. 
making-AAT (b) reinstate ground 12 remain so. 
reviewability review decisions under APRA - 3 decisions 

section 152 of the are no longer AAT 
PHl(PS) Bill (which has reviewable. 
disappeared since the 

No explanation for consultation draft Bill). removing ground 12 
for AAT reviewability 

Reduced Simple legislat ive fix - Treasury - will Only AAT reviewable 
Transparency of add new and increased consider ensuring all decisions are 
Prudential Decision- regulatory powers to the non AA T reviewable subject to internal 
making-new list of AAT reviewable decisions are APRA review 
regulatory powers decisions at clause 168. subject to internal process. 
have limited APRAreview 
reviewability. process. 

Increased Scope for Insert obligations for Unnecessary Requirement for 
Confusion between APRA and because they will APRA to consult 
APRA. Treasury and Treasury(Treasurerto consult and with Health 
Health roles consult with Health Memoranda of Secret ary in clause 

before changing Understanding will XXXhasbeen 
regulation. be put in place. watered down. 
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Reduced Reduce industry levies No change until No proposed 
T ransparency in from 2015/16in line wit h 2017/18. resolution to date. 
Industry Levies reduced PHIAC staff cind 

back office efficiencies. 

Ensure entire PHIAC PH IAC reserves can 
reserves are transferred be transferred to 
to APRA and quarantined Commonwealth. 
for PHI industry. Will increase 
Ensure monies transparency. 
associated with lev ies 
and the Risk Equalisation 
Pool are transparent ly 
applied forthe PHI 
industry's benefit. 

New Industry Levies Remove new Levies. APRA needs to be No proposed 
have been PHIAC has successfully able to impose new resolution to date. 
int roduced 

regulated the industry for 
levies in case they 

over 25 years without the 
are necessary. 

m~ed for additional levi€s. 

It is generally Remove PHI from the References to PHI as PHI has been 
acknowledged that Financial Sector part of the financial brought under the 
private health (Collection of Data) Act. services industry Financial Sector 
insurance is NOT a Inst ead, replicate current have been removed. (Collection of Data) 
financial service and legislative provisions. Act, which has 
should not be 

At a minimum, ensure 
introduced 

treated as such by section 13B and its new numerous issues to 
APRA or the Bills 

custod ial sentence does 
the Bills. 

not ·apply to private 
health insurers - the 
provision reduces 
transparency. 

Increased Clarify that a private Unnecessary No proposed 
prudential health insurer is not because t hey will resolut ion to date. 
regulation powers, required to comply with consult and 
some of which could an APRA direction t hat Memoranda of 
cause insurers to may put the insurer in Understanding will 
breach obligations breach of its obligations be put in place. 
und er the Private under other Acts. 
Health Insurance 

Introduce a requirement 
Act 

for 
APRA/Treasury/Treasurer 
to consult with Health 
before issuing such a 
direction. 

B 

Private Health Insurance (Prudential Supervision) Bill 2015 [Provisions] and related bills
Submission 4



• 
Private Healthcare Australia 
8'.!•t<'rco.er Better~ 8etter~re 

Increased Insert a requirement that No proposed 
prudential investigations can only be resolution to date. 
regulation powers - commenced 1f a breach 
commence of the PHl(PS) Act 1s 
1nvestigat1ons that detected. 
are likely to increase 
compliance costs 
and be passed onto 
members 1n 
increased premiums 
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Ms Laura Johnson 
Manager, Insurance and Superannuation Unit 
Financial System and Services Division 
The Treasury 
Langton Crescent 
PARKES ACT 2600 

~~, 
Private Health Insurance Changes 

f (· GI) 26202 lCOI 

Hon Dr Michael Armitage 
C f £01"'1VE 0- l ~~ 

Thank you for the opportunrty to comment on g_art of the proposed legislation to transfer the 
• functions of the Private Health Insurance Administration Council (PHIAC) to the Australian 

Prudent ial Regulation Authority (APRA). 

Private Healthcare Australia is the Australian private health insurance industry's peak 
representative body that represents 21 health funds throughout Australia and collectively 
covers approximately 97% of the private health insurance industry. Private health insurance 
today provides healthcare benefits for over 13 million Australians. 

Our goal is to ensure that private health insurance members receive the best possible 
healthcare at the best possible prices. 

The exposure draft material introduces significant uncertainty for no proposed gain to either 
the industry or its members. In fact, the exposure draft material is likely to increase costs for 
private health insurers. which must be passed on to members through premium increases. 

The exposure draft material represents a fundamental shift in the prudential regulation of the 
Australian private l1ealth insu ranee industry by including the industry as part of the financial 
system for prudential regu1atory purposes. It is vital that the industry is given the opportunity to 
fully understand the proposed changes and provide input on them before the changes come 
into effect. 

The policy decision was to move the PHJAC functions to APRA to reduce costs and regulation. 
However the proposed Bill goes much further than this and proposes to regulate the private 
health insurance industry as part of the Australian financial services industry. 

We are particularly concerned that there is little or no explanation of why the individual 
changes in the proposed Bill are thought to be necessary and how they are likely to affect the 
industry and its members. 

It seems incongruous for the industry to only see one small part of the package, with very short 
response timeframes, 5 months before the changes are due to take effect. In fact, we 
understand that it is unprecedented for the entire prudent iat regulation of an industry to 
change within such short clmeframes. 

We are concerned that the exposure draft material will result in increased industry regulation, 
contrary to the Government's stated objective to reduce red tape and regulation. Given that 
there is no proposed reduction in the levy on the industry, we query whether the proposed Bi II 
as currently drafted will fulfil the Government's objectives. 
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It Is important to note that the Australian private health insurance has had no major industry 
failwres to the detriment of consumers. Therefore. the current regulation ls working and no 
additional regulation Is warranted. In fact, if anything. regulation should reduce NOT increase. 

We note that a key objective of the 1C\ustralian Department of Health is to create better health 
and wellbeing for Australians. It is important to align the prudential regulation of private health 
insurance with t1hese core goals for the Australian heal1th system and any changes should be 
structured to increase the health and wellbeing of Australians. 

We request full consultation on the full package of changes well before they come into effect 
This would include all the documenlts listed below and sufficient time to read, understand, 
discuss and incorporate feedback internally and with t he various Government departments 
involved. A fairer timeframe would involve consultat ion now for introduction in early 2016, with 
changes applying from 1 July 2016. 

We understand that the transfer of :PHIAC's functions to APRA will include t he following 
regulatory changes: 

• transitional provisions - not available for analysis_and co.rnment; 
• provisions to ensure no changes will take effect before 1 July 2016~ - not available for 

analysis <fil"ld comment : 
• a regulatory impact statement to explain the changes and how they will affect 

Government administration O·f the industry, including costs to the industry and members 
and the industry's goals of providing access to the best possib le care at the best possible 
p rices - not available for ana_bLs!s and cofl}roent; 

• changes co t he Private Health Insurance Act 2007- nQt available for analysis and 
comment; 

• changes to the relevant Private Health Insurance Rules- not availaoJtlor.aoaJysis and 
comment; 

• APRA's proposed regulatory Standards - not ~~Hable for analysis and comment· 
• full explanatory material that details the proposed changes, why they are considered 

necessary, how they differ from cu rrent regulation, etc - not avail;?ble_for anatvsis and 
comment; 

• Rules that will sit under the proposed 8111 - not available for analvsis and comment: and 
• the proposed Bill. 

It ls very d ifficult to provide comments on one isol~ted part of this package of changes without 
access to the complete package. 

The stated purpose of the changes is to achieve cost savings. However, there is no explanation 
of what the e)(pected cost savings a re, or how these will be achieved. The cost of the levy on 
the industry will not change, despite! staffing cuts in PHIAC 

The materials released for consultation do no t give the industry an opportunity to understand 
what changes are being proposed, c:ompared to the current regulatory regime or why those 
individual changes are proposed. 

'The Medlbank prospectus, released on ~25 November 2014 by the Australian Government states "As at the 
Prospectus Date, APRA tias not determined its approach to prudential regulation of the PHI industry except 
that it does not intend to make any changes to the existing capital and solvency standards for private health 
insurers before 1July2016.~ 
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The current exposure material does not provide detai Is about some fundamental aspects of 
private health insurance industry regulatlon or how its regulation wrn be affected, Including: 

• premium change process; 
• current standard operating procedures issued by PHlAC after substantial industry 

consultation; 
• industry analysis performed by PHIAC but not yet finalised or published; 
• annual report on insurers - which has been published every year for 40 years and should 

be published every year by December; 
• state of the health funds report - which would probably better fit under the PHIAC/APRA 

role; 
• risk equalisation; and 
• reporting/industry statistics. 

We asked these questions during the consultation sessions. The Treasury, the Department of 
Health and APRA are unable to provide clari ty on these issues, as much of the necessary detail 
has not been finalised. It is concerning that the scope of the changes seem to not be fully 
comprehended by either che new nor the old regulator. just a few short months before the 
changes are proposed to take effect. 

Given that we have access to only part of the package, our current comments are interim in 
nature. We look forward to receiving the rest of me package of regulatory changes so that we 
can provide you with our full comments and feedback. 

We have structured our interim feedback as follows: 

• gener.al comments - these comments cover the regulatory change package as a whole; 
and 

• comments on specific c lauses of the Exposure Draft Bill - detailed in Attachment One. 

General Comments 

The Bill fundamentally changes the regulation of private health insurance going forward and 
therefore requires full consultation with sufficient time for everyone to understand the 
changes and their implications. 

Lack of Consultation and Oy~Short Timeframes 

It is disappointing that Government has only chosen to release for consultation o ne small part 
of the proposed changes to the prudential regulation of the private health insurance industiy. 
We are informed that some other aspects of the change may (or may not) be released for 
consultation separately. If they are released, we understand the timeframes for reading. 
understanding them and providing comments will be significantly less than the current 
13 business days. 

The exposure draft material is a profound shift in the prudential regulation of private health 
insurers. Currently, private health insurers are regulated as part of the health ind us try. The 
exposure d raft material proposes to regulate private health insurance as a financial service. As 
discussed further below. the private health insurance Industry has several legal obligations that 
make it very different from financial services, including a lack of risk. rating business decisions in 
relation to members, guaranteed portability, community rating. a collapsed insurer levy and risk 
equalisation. 
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Despite this fundamental shift, there has been a d~sappointing lack of industry consultation. 
The industry has not been consulted on whether it should be regulated as a financial service. 
The industry has not been provided with an overview of the proposed changes to prudentic:il 
regulation and how these will affect the industry, its operations and members. 

In fact, the only consultation is the cur rent exposure material, which has been presented in 
isolation from the whole new regulatory package and does not explain why or how the new 
regime wi11 apply to private health insurers, or how it differs from the current regulat ion. We 
have been given less than 13 business days to provide our comments. We have not been 
provided \.'llith the consequential amendments, or the amendments to the current Acts and 
Rules, which would help us better understand the proposed changes from the current regime. 

The new regulatory regime is proposed to occur in two stages. 

1. Transfer PHIACfunctions toAPRA from 1July2015. We have been advised that there will 
be no changes to the prudential supervision of the industry until 1 July 2016. However. we 
are also told that there will need to be some changes to accommodate the new Act and 
structure. We look forward to receiving an explanation of these changes and why they are 
necessary. 

2. New APRA regime from 1July2016. We have been promised that any changes to 
prudential regulation of the industry will involve extensive industry consultation. 
However, we have also been told that some changes are non-negotiable, as APRA needs 
to align its regulation across the industries that iii. regulates. As noted elsewhere, we have 
not been provided with explanations of why the indlvidual changes are thought to be 
necessary. 

We are concerned that the industry is being subjected to two changes in its prudential 
regulation in less than twelvemonths with minlmal consultation and notice of what the changes 
will be and why. APRA has st:ated that the first stage will involve changes. The second stage 
rnust also involve changes. 

lmp~tions of TreCUJD ·Private Health Insurance as.a FjnaDfi.aJ SeNk~ 

Currently, private health insurance 1s part of the Australian health system. The Bill, however, 
proposes to regulate the private health insurance industry as part of the Australian financial 
seNices sector. This is a substantial change to the way the industry will be regulated and is likely 
to have flow-on effects to private health insurers and the premiums their members pay. In 
particular. it is likely to increase the costs of doing business as a private health insurer and 
therefore flow-on to premium increases. 

Jn contTast, It is commonly acknowledged that private health insurance is not part of the 
Australian financial sector.2 

By treating private health insurance as a financial service, the Bill increases regulation of the 
private health insurance sector. This appears incongruous given that there have been no 
systemic market or regulatory failures to the detriment of consumers in the private health 
insurance sector. On the other hand, the financial services sector has experienced several high 
profile failures. 

We ar-e concerned that there f s lfttle explanation of why the individual changes (such as treating 
private health insurance as a financial product) are proposed and a lack of exploration of how 
these changes may impact the private health insurance industry, its members and its 

2 For example, see the t:inancia/ System Inquiry 2014 (The "Murray Review"). 
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fundamental tenets, e.g. communitv rating, Aligning regulation with that of o ther insurance 
types and the financial services sec1tor does not recognise that unlike Qrivate health insurers, 
organisations in other insurance forms and banking risk rate their decisions to provide 
insurance and/or other financial services to particular individuals. Other insurance types also 
have reinsurance and underwriting. Unlike other insurance types, private health insurance also 
has a collapsed lnsurance levy, risk equalisation, portability among other issues. 

This inc rease in regulation is at odds; with the Government's stated intention to cut red tape 
and remove and streamlfne unnecessary regulation. 

J.o..creased,Begulationand Increased! Red lape 

The Government's stated intention is to cut red tape and remove and streamline unnecessary 
regulation. Hm..;ever. the impact of the move from PHIAC to APRA will increase red tape on both 
the industry and affectedgovemme~nt departments and regulators. 

Between now and 1 July 2015, the entire health insurance industry (as well as affected 
governments departments and regulators) - a signi·ficant number of people and resources - will 
need to spend time reviewing a suite of draft legislation, rules, standards as well as new 
associated legislatlon that does not currently apply to the Industry. 1n addition, the industry will 
need to consider and action the resulting business impacts. 

Until 1 July 2015, the industry will be forced into an ongoing cycle of reviewing potential 
amendments to that legislation. standards and rules, and considering and actioning the 
resulting business impact of those c:hanges. 

This comes at a sig'lificant cost in teirms of time and resources. distracting t.he attention of 
management and Boards from the core func tions of private health insurance - improving the 
hea Ith outcomes and cost of heat th management of A ustra I ians. 

The explanation we have received for many of the changes is a perceived need to ensure APRA 
aligns regulation to make it easier for thern to regulate and achieve potential cost savings. 
There is no explanation how the cha1nges relate to ttiese potenttal cost savings - we note 
however that there are no cost savings for the industry in the foreseeable future and ultimately 
there will be less transparency in CO!St recovery than currently exists for PHIAC. 

We are concerned that both the industry's resources and the Government's resources are 
being diverted from ·creating better health and wellbeing for Australians". Given that there are 
currently no projected savings for the industry from the changes, but rather increased 
regulatory costs for the foreseeable future, we query whether the mooted changes are 
necessary. 

Fjnancial Sector (Collection olD9taJt.gJ 

We understand that the Financial Sf~ctor (CollectJon o f Data) Act(CoD Act) wlll be broadened 
to apply to private health insurance. This is more comp lex than simply setting out reporting 
requ1remems under the new APRA Frules. 

The COO Act only applfes to a small number of APRA·regulated sectors and current ly excludes 
the following sectors: 

• approved deposit taking instit1utions; 
• life insurance; and 
• general insurance. 

s 
15 

Private Health Insurance (Prudential Supervision) Bill 2015 [Provisions] and related bills
Submission 4



Private HealthcareAustralia 
S.11t..,Cove< ™tter~ I ~lcf'C" 

In fact the CoD Act only seems to apply to finance bodies, investment banks and financial 
sector business subsidiaries.3 It is inappropriate to extend this Act to private health insurance 
given a lack of similarities between p fivate health insurance and the sectors regulated by the 
CoDAct. 

Including private health insurance in the small number of sectors governed by the CoD Act 
appears to run counter to division of Ministerial responsibilities In the proposed Bill. Under the 
proposed Bill, the Treasurer (the Minister under the CoD Act) has the power to make 
determinations regarding prudential regulation alone for private health insurance. All other 
policymaking powers for private. health insurance remain wlth the Minister fof Health. However, 
the objects of the CoD Act (section 3) enable the collection of information to assist the 
"Minister to make financial policy#. It seems Inappropriate to empower APRA to coliect private 
health insurance intormatton that does not relate to the prudential regulation of private health 
insurers. The responsibility to collect general private health insurance information res:des with 
the Minister for Health. Any additional powers will result in duplication and addit ional regulation 
and red tape. 

References to the CoD Act sh ould be removed from the Exposure Draft and replaced 1.vith a 
section stating what data the industry needs to supply. A section, rather than a whole new Act, 
is far simpler and involves less red tape than applying a whole new Act to the Industry. 

Penalties and Defences 

From the limited information available to us, it appears that proposed Bill is likely to result in 
increased regulation for the industry. Due to significant d irector liabilities outlined in t he 
proposed Bill, directors will seek additional assurances tnat compliance is achieved and this will 
likely o f ten result in additional unnecessary compliance costs for internal compliance and 
regulatory systems. This will add an unnecessary overlay o f compliance costs for little 
additional value/benefit to the organisation and/or policyholder /co nsumer benefit. 

It is essential for private health insurers to be able to attract and maintain directors and other 
officers of high calibre, without the d isincentive of an overly onerous liability regime being 
imposed. 

We are concerned that the Bill removes the current procedural fairness defences for failing to 
comply with regulation, for example if the insurer is not not ified of a requiremen t, or a change in 
requirement. In addition, the 8111 does not require APRA to notify insurers, e.g. s 92. This may 
mean that when APRA p rovides a direction to a particular insurer. but does not notify that 
insurer. the insurer has no defence for non-compliance with a d irection it never knew about. As 
d iscussed at the 16th January industry consultation session, this result seems to run counter to 
natural j ustice. 

Strict liability offences should be removed and a materiality threshold should apply for all 
breaches - this simple change will help reduce the compliance burden on industry and the 
administrative burden on Government. by ensuring that time is not spent on non-material 
breaches. 

All penalties for failure to comply should specify that penalties can only be applied after 
notification has been provided and a reasonable period o f time has elapsed. 
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Levies 

We note that one of the Government's stated aims for moving the regulatory role of PHIAC to 
APRA is to "remove duplication and reduce impost on industry.k" However, the Exposure Draft 
Bill does not reduce the industry levy, but rather proposes to continue previous increases. In 
addition, contrary to the Government's increased efficiency dividend, the Exposure Draft 
material proposes to index the levy's cap by the Consumer Price Index plus an unexplained 
amount of 0.03. The levy should continue to be linked to the actual costs of regulating the 
industry and the actual number of policies issued by the industry, overseen by the Minister for 
Health, rather than CPI and an arbitrary number. 

Giv,en that the costs of running PHIAC are known, and the proposed PHIAC staffing reductions 
are also known, we would expect to see a cost saving for the industry of the changed regulatory 
environment. According to the public PHIAC annual report, the levy should reduce by over 
$1 million to reflect staff and Council reductions ~proposed back office efficiencies would 
increase this saving. 5 

Prudential regulation of the industry is funded by the industty. The proposed Bill will 
substantially increase penalties for late payment of these levies, from a maximum of 15% to a 
flat 20%. In addition, the proposed Bill removes current protections for insurers that allows 
waiver of the late payment penalty. Under the proposed Bill, a simple bank error could result in 
insurers paying a substantial penalty with no room for the penalty to be waived. 

Given the Government's intention to better align industry regulation, the General Interest 
Charge, at the regulator's discretion, would seem a more appropriate penalty for late payment. 

Timeframes f Qf Prudential Regulation Cha_ng~s 

To help provide certainty for the industry, the transitional provisions should clearly state t here 
will be no changes to the way the industry is prudentially regulated (as opposed to by whom) 
until at least 1July 2016. This will give the Department o f Health, APRA, Treasury and the 
industry time to settle into the new arrangements and help provide stability. 

Regarding changes post 1July2016, the Explanatory t--lemorandum states that APRA wllJ 
substantially use the current PHIAC standards. APRA confirmed at the industry meeting of 16th 
January that .jt will essentially replace the word #Council" with "APRN through the Standards 
and Rules, and not make other changes or impose additional regulation without extensive 
industry consultation. 

Consultation 

Prudential regulation o f private health insurers impacts how the industry goes about it s 
business and the benefits it can offer members. Any change to regulation jnvolves changing 
systems and processes. To help maintain the Government1s goal of reducing red tape and not 
increasing it, it is important to ensure: . 
• full, timely consultation with the Industry t o help reduce unintended consequences; and 
• sufficient t imefrarnes to allow the industry to update its systems and processes before 

the change comes into effect. 

We note that the prudential standard for capital adequacy has recently changed and insurers 
hav,e made the relevant changes to their systems and practice. Moving regulators is another 

4 
Budget Related Paper no.1.10p119. 

5 Based on PHIAC annual report 2013/14, pages 71-73. For example. the Council wm go. 
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significant regulatory change and open discussion between APRA and the industry is necessary 
to ensure a smooth transition for both APRA and the industry. 

APRA noted during the industry consultation sessions that it will publish its standards and Rules 
for the industry and consult broadly with the industry while developing those standards. We 
look forward to working closely with APRA to develop those standards to help reduce 
unintended consequences and ensure that the new standards meet the Government's goal of 
reducing red tape, rather than increasing red tape. 

We are pleased that APRA and the Treasury have committed to joining the work t hat Private 
Healthcare AUstralla and the Department of Health are doing to streamline the Private Health 
Insurance Rules. As discussed on 161

h January, given that the Department and Private 
Healthcare Australia have already commenced substantia1 work on this issue, it makes sense 
for APRA and the Treasury to join the Working Group, rather than doing separate work on the 
same Rules. We took forward to meeting APRA and the Treasury on 5tto February. 

Structure 

The Exposure Draft is for a new Bill. We urge you to use chis opportunity to mOdernise the 
legislation that governs private health insurers and their regulators. The current Act and Rules 
contain many exceptions and some exceptions to exceptions. This results in legislation that is 
overly complex and difficult co follow for both regulators and the industry. 

The following changes would help streamline the Exposure Draft Bill and make It easier to 
administer and comply with. 

1. Definitions should refer directly to section numbers, rather than just referring to an Act 
and users then having to look up the dictionary in that other Act 

2. A logical structure would help make the Act more readable, so that it tells a story and is 
easier to follow for all users- we suggest the following structure: 
• Insurers obligations - what insurers are required to do; 
• Regulatory powers and triggers- What powers do regulators have if insurers don' t 

comply with their obligations? And what triggers those powers to operate? 
• Worst case scenario - external management termination, Federal Court 

3. Simpler legislative drafting would make the provisions easier to follow. The Act should be 
written in the modern legislative style: 
• state the principle/what it is meant to do; 
• give example/notes if necessary; and 
• provide exceptions if necessarry. 

4. Ensure terminology is consistent across. all legislation that applies to private health 
insurers. For example, Part 5 of the Exposure Draft Bill uses both the terms " Appointed . 
Actuary" and ''Actuary". If there is a substantive difference between the two terms, this 
should be made c lear. 

Please find attached our interim specific comments on the Private I-lea/th Insurance 
(Prudencial Supervision) Bill 2075. 
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We are keen to meet with you to further discuss ways to ensure that the PHIAC to APRA 
legislative package reduces red tape and u11necessary regulation. Please contact me on (02) 
62021000 with any queries. 

Yours sincerely, 

HON DR MICHAEL ARMJTAGE 

CHfEF EXECUTIVE OFFICER 

;o,1-1? 
Attachments: ONE: Interim Specific Comments on Private Health Insurance 

(Prudential Supervision) Bi/12075 
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ATTACHMENT ONE: Interim Specific Comments on Private Health Insurance (Prudential 
Supervision) 81112015 

Partl 

4: definition of "business rules" - the Exposure Draft includes a definition of "business rules" 
which does not refer back to the PHI Act. It would be clearer to refer to the PHI Act, rather than 
create a new definition, as the Bill does for other definitions. 

Part2 

12: The equivalent section in the PHI Act 2007, sectio11126-10(3), states Hthe applicant must 
also provide a copy of its rules to the Secretary of the Department." Where will this 
requirement sit in the new legislation package? 

15(1): This section states that APRA may grant the application subject to such terms and 
conditions as APRA considers appropriate. Previously this has been based on the PHI 
(Registration) Rules and the ability to comply with obligations under the Act, The regulations 
(Act, Explanatory Memorandum or Ru les) should provide more clarity on the terms and 
conditions APRA will expect and consider in granting applications for registration. 

15(3): This section seems to be related to restricted access insurers, however this is not clear. 
Please c larify. 

15(5): The current PHI (Registration) Rules set out restricted access groups for restricted 
access insurers. Please clarify where this will be catered for in the new legislative package. 

19(3)(b ): This refers to the Private Health Insurance Ombudsman. As this function is moving to 
the Office of Commonwealth Ombudsman. We suggest using this opportunity to update this. 
This also applies to section 19(6)(b). 

This demonstrates the issues associated with p resenting the Bills to change private health 
insurance regulation separately, No doubt, there will be other such issues that have not yet 
been discovered in the current and future proposed Bills and subordinate legislation. 

Part4 

91(1): This appears to increase regulation of the industry. Div 163 of the PHI Act provides for 
Prudentlal Standards to be complied with by insurers. The proposed subsec tion relates to 
standards "that must be complied with by, or in relation to, private health insurersµ. The 
additional words Rin relation to" are unnecessary and likely to create addit ional confusion -
please remove them. 

91(9) and 172(4): The power to make, vary and revoke standards and rules is able to be 
delegated to APRA staff at an executive level. This is very different from current regulation, 
which can only be changed by a majority decision of independent Council members, who are 
much more senior than executive level staff. This power should be limited to APRA members. 

If you proceed with this change, please explain ln the Explanatory Memorandum the reasons 
behind this change and how the new regulation will ensure there is a sufficient level of scrutiny 
of these decisio ns and also co nsultation with industry during t he development/changing of 
standards. 

92: This is a significant change and has the potential to tie up time and resources of both the 
regulators and industry dealing with non-material breaches. The section states that a standard 
is still valid whether or not APRA fails to fulfil its obligation to advise those affected. Defences 
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for 11on-cornpliance. however, seem to have been omitted from the Bill. Notification 
requirements should be inserted back into the Bill. In addition. the Bill should codify current 
regulatory practice and state that only material breaches of prudential standards will be 
punished. This will reduce both Government and industry resources tied up in dealing with non­
materJal breaches. 

94(1)(a)(i): Please insert a materiality threshold, as is the case for paragraph (ll) and elsewhere 
in the Bill. 

96: Again, this section provides broader and more explicit directions powers. It is unnecessarily 
broad and unclear (further details below). 

96(1)(b): This is another significant expansion of regulatory powers. APRA would be 
empowered to remove a director from office, including a CEO or senior management member. 
This is not currently possible, even when a fund is being externally managed. Please revert to 
the current powers. 

96(l)(f): The terminology "financial accommodation" is unriecessa rily vague and needs 
c larification. For example, does it include granting suspensions to policy cover and the waiving 
of waiting periods? 

96(1)(g): "undertake any liability under any policy" is unclear and requires clarification. For 
example, private health insurers do not ''undertake" liability when they assess and pay a benefit 
according to existing policy condit ions. If APRA will have the power to direct an insurer notto 
pay benefits contractually required under its policies. then this must be stated expressly in the 
legislation and explained in the Explanatory Memorandum. 

AnAPRA direction in relation to (1)(g) could contravene community rating, one of the 
fundamentals of the Australian private health insurance system. 

103: The obligation for Directors and Officers to ensure insurers comply with regulator 
directions was covered under s163-20 of the Private Health Insurance Act. Under the proposed 
Bill these offences can now occur continually over multiple days and criminal liability has been 
appljed without a corresponding requirement for dishonesty. Please remove the criminal 
penalty and ensure a one-off penalty, unless exceptional circumstances exist. 

As stated above, any changes/differences should be fully e)(plained in the Explanatory 
Memorandum. 

Parts 

This Part is largely based on Ufe Insurance Ace and brings private healt h insurance appointed 
actuaries under APRA's existing processes. This Pan: again appears to impose additional 
regulation on the industry. 

Various sections of this Part compel the disclosure of information and documents without 
ref erring to the p rotection of legal privilege. This Part should be amended to include a specific 
provision to ensure the protection of legal privilege in the same manner that Part 6 includes 
section 149. 

Part6 

126: APRA can investigate risk equalisation trust fund issues. Please provide further details in 
the Explanatory Memorandum of how risk equalisation will work under the new regulatory 
environment. 
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127.128and131: enforcement of these sections could include imprisonment (See s147). This 
seems overly harsh for failure to provide information or a report in a reasonable time an.d 
should be replaced with a financial penalty. 

129: The powers under this section are too broad and introdwce significant uncertainty and 
duplication. The role .of the Department of Health is to protect consumers, by overseeing 
portability, community rating etc. However this section appears to expand the powers df APRA 
to overlap those of the Department of Health. This imposes additional, unnecessary red tape 
and regulation on the industry. 

Subsection (1) introduces new uncertainty for insurers and seems to conflict with other legal 
requirements. For example, d lrectors have a fiduciary duty to shareholders, rather than policy 
holders under the Corporations Law. 

Yhis power may be e:xercised in circumstances where APRA reasonably suspects that the 
affai rs of the insurer are being carried on in a way "that is not in the interests of the policy 
holders of a health benefit fund" conducted by the insurer. This appears to contradict the 
following actions that are legal under the Private Health Insurance Act: 

(a) alter a private healt h insurance product to no longer cover a particular treatment; 
(b) reduce the benefits that apply under a particular product for a particular treatment; 
(c) cease to offer insurance under particular products and migrate current policyholders to 

different products offered by the Insurer (i.e .. 'forced migration'); 
(d) make payments out of the health benefits fund in circumstances that take advantage of 

and comply with the conditions in subs~ction 137~10(5) of the PHI Act; 
( e) risk-rating for health-relate.d business comprising the ·insuring of persons who are not 

eligible persons under the Medicare regime (excluding. of course, holders of overseas 
student health cover policies); or 

(f) changes in the non-regulated business affairs of a private health insurer, i.e., activities 
undertaken by the same entity that are neither health insurance business nor health­
related business and which have no connection to the insurer's health benefits fund(s). 

Sectiori 129 should be altered as follows: 

• introduce a materiality test; 
• add a re.quirement that APRA suspect breaches of the Prudential Regulation Act or the 

PHI Act; and 
• ensure that APRA discusses issues prior to commencing an investigation. 

22 
12 

Private Health Insurance (Prudential Supervision) Bill 2015 [Provisions] and related bills
Submission 4



• 
Private Healthcare Australia 
Btttter Cover ije\lel Access. Elelter \.are 

unii 17G.Leve I ?1<1,gSc Deal in AU ~coo 
Nill 2 6202 lOC·O 

Ms Laura Johnson 
Manager, Insurance and Superannuation Unit 
Financial System and Services Division 
The Treasury 
Langton Crescent 
PARKES ACT 2600 

Private Health Insurance Changes 

F •t I) 2 6202 101.1 

Hon Dr Michael Armitage 
I • £1f I DI -.:'Ell 

Thank you for the opportunity to comment on the latest package of proposed legislation to 
t ransfer the functions of the Private Health Insurance Administration Council (PHIAC) to the 
Australian Prudential Regulation Authority CAPRA). 

Private Healthcare Australia is the Australian private health insurance industry's peak 
representative body that represents 21 health funds throughout Australia and collectively 
covers approximately 97% of the private health insurance industry. Private health insurance 
today provides healthcare benefits for over13 million Australians. 

Our goal is to ensure that private health insurance members receive the best possible 
healthcare at the best possible prices. 

Thank you for the consultation sessions that you have run to help explain the changes to the 
industry and your many d iscussions with our staff. This letter steps through the issues we 
raised during those meetings and discussions and some of the action items you agreed to take 
away. 

Following review of the exposure draft material, we are keen to continue to work with you to 
ensure 

• cost savings are fully passed on to industry and not diluted by additional implementat !on 
costs; 

• regulation on the industry decreases rather than increases; 
• the risk of unintended consequences are reduced, given the highly technical nature of 

consequential and transitional amendments; and 
• all current appeal rights are maintained and ongoing appeal rights are in proportion to the 

proposed expanded regulatory powers in the exposure draft material. 

We note in the absence of an Explanatory Memorandum to accompany the Bills it has been 
challenging to understand the impact of the Bills and potential flow on impacts. This results in a 
higher risk of unintended consequences. 

Mg_tch Appeal Powers with Regulatory_ep~ 

The number of APRA decisfons that are reviewable by the Administrative Appeals Tribunal 
(AA T) has decreased. In the context of increased regulatory impost on industry as part of the 
PHIAC to APRA transition, we would argue that a decrease in AA T reviewable decisions is unfair 
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and inappropriate. We acknowledge that in some instances judicial review Is available; however, 
we note this is a more costly and time consuming process than the AA T process. We suggest: 

• all decisions that are currently review able by the AA T should continue to be fully AAT 
rev1ewable (on all grounds); and 

• all NEW regulatory powers should be fully AA T reviewable (on all grounds). 

Examples 

• We understand that under section 95 of the Private Health Insurance (Prudential 
Supervision} BJ'll, APRA will be able to give certain directions to health funds where it has 
formed a reasonable view that one of t he grounds in subsection 95(1) has been met. This 
replaces the current ability of PHIAC to give solvency, capital and prudent,ial directions 
(sections 140-20. 143-20and163-20 of the Private Health Insurance Act 2007 (PHI Act)). 
The decision to give such a d irection (or to refuse to vary or revoke such a direction) will 
only be rev iewable by the AA T (pursuant to Items 9 and 10 in the table at section 167) if 
the basis for the direction was subsection 95(1)(a) to (c). The implication is that a 
direction given by APRA on a ground in subsection 95(1)( d) to (i) cannot be reviewed by 
the AA T. This narrows the scope of when such directions can be challenged when 
compared to the current ability to challenge directions given by PHIAC. We respectfully 
request that the text from " ... on a ground ... " to the end of the paragraph be deleted (as 
shov-m in red below). This change will restore the right for health insurers to challenge the 
direction irrespective of the basis for it being given. 

Item Decision Provision under which 
decision is made 

9 

10 

to give a direction under section 95 

to refuse to vary or revoke a direction that was given 
under section 95 

section 95 

section 98 

• We understand that under subsection 91( 4) of the PHl(PS) Act, prudential standards can 

allow APRA the discretion to (among other things) adjust or exclude specific p rudential 
requirements In relation to a specific health insurer or class of health insurers. This 
appears to mirror the current ability of PHIAC to make a declaration that either solvency 
or capital standards do not apply to a particular health insurer (see sections 140-15 and 

143-15 of the PHI Act 2007). However, we cannot find an equivalent right w ithin the 
PHl(PS) Act that allows a health insurer to seek an AAT review of the decision to refuse to 

grant such relief or to challenge any conditions imposed on such a declaration. We 
respectfully request that the abtllty ta seek AA T review of such decisions be reinstated. 

Reduce Regulatory Powers 

The proposed legislation increases the regulatory powers of APRA, comparted to current 
PHIAC powers. Noting that the industry has had no failure to the detriment of members. this is 
unnecessary and seems to contravene the "reducing red tape'' objectives behind the change. 

1. APRA has been given new powers to change insurers' registrat ion by notification. 
As discussed at consultation, this is inappropriate and the status quo should remain. 
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Schedule 2, Part 1, Division 1 of the proposed Private Health Insurance (Prudential 
Supervision)(Consequent1al Amendments and Transitional Provisions Bill 2015 gives 
APRA the power to vary the registrat ion terms and conditions of the Private Health 
Insurer (s3(3)). At the Roundtable held on 8 Apri I 2015, APRA clarified that the intention 
of this section was to "clean up" any old terms and conditions that were no longer 
applicable. 
The current mechanism remains appropriate, whereby the onus to vary any registrations 
terms and conditions falls with the private health insurer. 

2. We note APRA's powers have been extended beyond PHIAC's current powers regarding 
Rules that are not related to prudential regulation. The Minister now must consult APRA 
regarding health insurance Rules. There is no explanation for this additional power nor is 
there a corresponding right for private health insurers to be consulted. 
On the other hand, we understand f rom our discussions with the relevant Government 
agencies that consultation by APRA and/or Treasury with the Health portfolio will 
exclusively be addressed in the Statement of Expectations and Memoranda of 
Understanding. 
Could you please explain this dif ference? 

3. The provision allowing PHIAC to waive the late payment penalty has been removed. 
1-iowever, APRA has c:issured us that they powers still remain. Please explain clei)rly in the 
Explanatory Memorandum where penalty waivers are now covered. 

Financfal;>ectos [Colle_gtion of Data) Act 

The Bills continue to apply the Financial Sector (Collection of Data) Act CCoD Act") to health 
insurers. We understood f rom our discussions with you previously that this would be removed, 
given the health insurance is not part of the financial sector. Our previous comments are 
attached for your Information. 
Health is widely acknowledged not to be part of the financial sector. As noted in our submission 
on the last Bill, it is inappropriate to apply the CoD Act to health Insurers. 

4. We remain concerned around the potential impacts In the longer term on the Industry of 
1ts inclusion under the regulation of the CoD Act, particularly around the potential for a 
substantia I increase in penalties. The penalties under the CoD Act for failure to provide 
information are considerably higher than those that apply under the current PHI Act, and 
include new custodial sentences for some offences. 
We seek confirmation that the current penalties for offences around the provision of 
information. statistics and data to PHIAC will not be increased in any way as a result of the 
application of the CoD Act to the industry. 

5. It looks like the CoD Act's application to private health insurers has been extended and 
now covers information disclosure. 
This is likely to create confusion as information disclosure 1s covered under the Minister 
for Health. 
Please remove this additional impost on the industry. 

Collapsed Insurer Lew - Remove Additional Charges and Regulation 

The legislation introduces new ,levies and regulation. This is contrary to the legislations 
objectives and should be removed. 

6. Additional capacity for APRA to increase its impost on the industry by charging to 
administer the collapsed Insurer levy. This is inappropriate given that the purpose of the 
changes is to reduce, not increase impost on the industry. 
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We understand that it is more expensive to explore other options, all of which are paid for 
under the current leVy. 
Please remove this additional cost. 

7. Additional regulation can now be implemented around the collapsed insurer levy without 
Parliamentary scrutiny. 
We note that the levy has never been applied. Therefore, it is concerning that the Bill is 
imposing so many additional regulations around this previously unnecessary and 
therefore unused levy. 
Please remove the additional regulation o r provide context on why such additional, new 
regulation is deemed necessary. 

Reinstate TransQarency R~garding Industry ~ooles 

The legislation significantly reduces transparency around monies paid by the industry to APRA. 
We note that at our recent consultation meeting. Treasury undertook to ensure that 
t ransparency remains. 

8. Section s318-5 of the PHI Act proVJdes that proceeds from the investment of Risk 
Equalisation Funds are credited to the Risk Equalisation Trust Fund. However, the 
proposed amendments to s318-no longer require proceeds from the investment of risk 
equalisation funds to be credited to the risk equalisation account. Please restore 
crediting of proceeds from the investment of Risk Equalisation funds. 
If this is not the case, please clarify in the legislatiion or EM how the interest will be treated. 

9 . Monies paid by the industry will be credited to the generic APRA Special Account. 
To meet Government's objectives for the legislation, a special PHI account should be 
created and this account must be transparent to payers (the industry). 

Reduce Costs to lndustr 

The Bills introduce no cost savings either for Government or the industry. However, they 
impose additional compllance and administrative costs on Government and the industry. Th is 
seems incongruous. 

We note that significant savings wil l occur through PHIAC staff redundancies, Board fees, and 
other administrative savings. 

Please reduce the industry levies, in line with the policy decision beh ind these Bills, Using the 
Government "efficiency dividend" would be a useful comparator. 

Reduce Red Taoo 

The policy decision was to move the PHIAC functions to APRA to reduce costs and regulation. 
However the proposed Bill goes much further than thls and proposes to regulate the private 
health insurance industry in line with regulation of the Australian financial services industry. 
APRA states that this significant increase in red tape Is for "consistency'' with the financial 
servlces it regulates. As an established and experienced regulator, APRA ls able to differentiate 
between its regulated industr ies. PHI is already heavily regulated, more so than many other 
APRA-regulated industries. Regulation of PHI should not further increase. 

It is important to note that the Australian p rivate health insurance industry has had no major 
industry failures to the detriment of consumers. Therefore. the current regulation ls working 
and no additiona I regulation is warranted. fn fact, if anything. regulation should reduce NOT 
increase. 
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Please Provide an Explanation for Changes 

As we noted for the PHIPS Bill, the industry continues to be concerned that there is little or no 
explanation for why the indil/idual changes in the proposed Bill are thought to be necessary and 
how they are likely to affect the industry and its members. 

Given the lack of explanatiofl for the changes, It is unclear whether these are unintended 
consequences, o r clear policy decisions to expand Government's regulatory powers, 
combined with a reduction in appeal rights for insurers being regulated. We query why an 
increase in regu latory power would be matched by a decrease in appeal rights? 

Reduce Industry Levies 

The stated purpose of the changes is to achieve cost savings. However, there is no explanation 
of what the expected cost savings are, or how these will be achieved. The cost of the levy on 
the industry will increase, due to addit[onal levies and charges. 

Com plete Legislative Package 

We note tnat t1me Is running very short for a 1 July 2015 start date and various parts of the 
legislative package are still outstanding: 

• provisions to ensure no changes will take effect before 1 July 2016; 1 

• explanatory memorandum to the current exposure draft documents; 
• a regulatory impact statement to explain the changes and ho'lrJ they wlfl affect 

Government administration of the industry, including costs to t he industry and members 
and the industry's goals of providing access to the best possible care at the best possible 
prices; 

• changes to all of the relevant Private Health Insurance Rules, 
• full explanatory material that aetails the proposed changes, why they are considered 

necessary, how they differ from current regulation, 
• updated PH/PS BtYI. as per our discussions with the Minister's Office; and 
• updated Standard Operating Procedures, invaluable tools which have gre.atly benefited 

both PHIAC and the industry. APRA has acknowledged that some of PHIAC's procedures 
are better than APRA's and the industry views Standard Operating Procedures are one of 
these bet ter procedures. 

It is very difficult to provide comments on one isolated part of this package of changes without 
access to the complete package. 

The currently available material still does not provide details about some fundamental aspects 
of private health insurance industry regulation or how its regulation will be affected, including: 

• premium change process - we discussed a "statem ent of best practice" with the 
Department and Minister, with in-principle agreement; 

• current standard operating procedures issued by PHIAC after substantial 1ndustry 
consultation; 

• Industry analysis performed by PHIAC but not yet finalised or p ublished; 
• annual report on insurers - which has been published every year for 40 years and should 

be publlshed every year by December; 

1 The Medi bank prospectus, released on 25 November 2014 by the Australian Government states" As at the 
Prospectus Date, A PRA has not determined its approach to prudential regulation of the PHI Industry except 
that it does not intend to make any changes to the existing capital and solvency standards for private health 
insurers before 1July 2016." 
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• state of the health funds report; 
• risk equalisation; 
• how the current $6.Srn PHIAC surplus will be applied - noting that$6.5m is approximately 

twelve full months of levies on the industry; and 
• reporting/industry statistics. 

We asked these questions during the consurtation sessions. The Treasury, the Department cf 
Health and APRA are unable to provide clarity on these issues. as much of the necessary detail 
has not been finalised. ll is concerning that the scope of the changes seem to not be fully 
comprehended by either the new nor the old regulator, just a few short months before the 
changes are proposed to take effect. 

At the latest consultation session, the Government agencies present agreed to provide the 
fol lowing information. Clearly, this information is necessary for us to provide detailed feedback: 

• map decisions and grounds that are currently AAT reviewable compared to proposed 
regime; 

• m ap current versus proposed money paths and ensure that transparency is maintained 
(including what is done with interest on all monies collected, repayment mechanisms to 
insurers, etc); and 

• ensure that current information provided to insurers and publicly are retained. 

We remain concerned that the exposure draft material will result in increased industry 
regulation, contrary to the Government's stated objective to reduce red tape and regulation. 
Given that there is no proposed reduction in the levy on the industry, we query whether the 
proposed Bill as currently drafted will fulfil the Government's objectives. 

Given that we have access to only part of the package, our current comments are in terim in 
nature. We look forward to receiving the rest of the package of regulatory changes so that we 
can p rovide you with our full comments and feedback. 

We are keen torneet with you to further discuss ways to ensure that the PHIAC toAPRA 
legislative package reduces red tape and unnecessary regulation. Please contact me on 
62021000 with any queries. 

Yours sincerefy, 

HON DR MICHAEL ARMITAGE 
CHIEF EXECUTIVE OFFICER 

1(; 4·/~ 
Attached: previous comments regarding Financial Sector (Collection of Data) Act 

T echnicat errors 
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ATTACHMENT ONE - Financial Sector (Collection of Data) Act 

We understand that the Financial Sector (Collect/on of Data) Act(CoD Act) will be broadened 
to apply to private health insurance. This rs more complex than simply setting out reporting 
requirements under the new APRA Rules. 

The CoD Act only applies to a small number of APRA-regulated sectors and currently excludes 
the following sectors: 

• approved deposit taking institutions; 
• life insurance; and 
• general insurance. 

In fact the CoD Act only seems to apply to finance bodies, investment banks and financial 
sector business subsidiaries_2 It is inappropriate to extend this Act to private health insurance 
given a lack of similarit ies between pnvate health insurance and the sectors regulated by the 
CoOAct. 

Including private health insurance in the small number of sectors governed by the CoD Act 
appears to run counter to division of Ministerial responsibilities In the proposed Bill Under the 
proposed Bill, the Treasurer (the Minister under the CoD Act) has the power to make 
determinations regarding prudential regulation alone for private health insurance. All other 
policymaking powers for private health insurance remain with the Minister for Health. However, 
the objects of the Coo Act (section 3) enable the collection of information to assist the 
"Minister to make financial policy". It seems inappropriate to empower APRA to collect private 
health insurance information that does not relate to the prudential regulation of private health 
insurers. The responsibility to coltect general private health insurance information resides with 
the Minister for Health. Any additional powers will result in duplication and additional regulation 
and red tape. 

References to the Coo Act should be removed from the Exposure Draft and replaced with a 
section stating what data the industry needs to supply. A section, rather than a whole new Act, 
is far simpler and involves less red tape than applying a whole new Act to the industry. 

2 fltrp:/jWww.apra gov.ciu/ NonRe£f Pag.e:iJRQ8.1ste reCJ· Flnan(tlal-Coa;,ora t1ons-lt§t.41SPX 
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ATTACHMENT TWO - Technical Errors in the PHl(PS)(CA TP) Bill 

During our review we identified what we believe are three typographical errors as follows: 

)> On page 31 of the exposure d raft at paragraph 135, it seeks to insert additional bullet 
points (d) and (e) after s323-10(1A)(c) in the PHI Act. There ls not currently a s323-
10(1A) within the PHI Act. We are not sure what this reference should read and would 
appreciate your clarification on wl1at the correct reference should read so that we can 
assess the impact. 

» On page 36 at paragraph 160, it seeks to change a reference in the PHl(PS) Act [note we 
understand this is stil I in draft form) to the H Legislation Act 20031r - we were unable to 
find any such Act. We believe the original reference to the Legislative Instruments Act 
2003is correct but would appreciate your clarmcation. 

~ On page 48 at section 16(2). it appears that subsection (c) should be moved to section 
16(3) which deals with the Collapsed Insurer Special Purpose Account. We would 
appreciate if you could clarify if our understanding is correct. 
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Mr Pat Brennan 
General Manager, 
Policy Development Policy, Statistics and International 
Australian Prudential Regulation Authority 
GPO Box9836 
SYDNEY NSW 2001 

Private Health Insurance Changes 

~ (16•) 2 62021001 

Hon Dr Mlchael Armitage 
CMIO"t<l:~f"~ OFFICER 

Thank you for the opportunity to comment on the latest batch of proposed documentation to 
transfer the functions of the Private Health Insurance Administ ration Council (PHIAC) to the 
Australian Prudential Regulation Authority (APRA). 

Private Healthcare Australia is the Australian private health insurance industry's p eak 
representative body that represents 21 health funds th rough out Australia and collect ively 
covers approximately 97% of the private health insurance industry. Private health insurance 
today provides healthcare benefits for over 13 million Australians. 

Our goal is to ensure that private health insurance members receive the best possible 
healthcare at the best possible prices. 

We note that the PHIAC-APRA transition is a "machinery of government" change with no 
intended impact on the industry, apart from reducing the impost on the industry. 

Throughout the consultation p rocess regarding the PHIAC-APRA transition, the industry has 
maintained a strong position that our preference is to retain the status quo. This position has 
been backed by all stakeholders, including APRA. 

APRA has, however, asked for legislative changes to ensure "consistency" with other industries 
that you regulate. Wherever possible, and for the most part, the private health insurance 
industry has compromised and accepted your ''consistency" positions. 

Unfortunately, the drive for "consistency'' with other industries regu1ated by APRA is likely to 
result in an increase in red tape for the private health insurance (PHI) industry. 

PHI is a "social" not ''financial" good, with very different underpinnings from other industries 
regulated by APRA. Unlike other industries, PHI has had NO major issues that have impacted 
detrimentally on consumers. In fact, a number of consumer protections provisions are inbuilt 
into product design and operation of private health insurance (eg community rating, portability, 
etc.) outside of the pure prudential framework. 

We note APRA's publicly stated position that there will b e "no substantive changes to the 
prudential standards, rules or reporting arrangements". 

This letter confirms our discussions to date on the following concerns in your consultation 
package: 

1) Data provision and confidentiality; 

2) Continued AAT reviewability of prudential decisions; 
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3) Other; and 

4) Important questions unanswered. 
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1 Data Provision & Confidentiality 

Please provide a simple legislative provision to ensure that the regulator continues to provide 
detailed quarterly data provided for over 25 years to the individual health funds and Private 
Healthcare Australia, while ensuring this data remains confidential and unable to be the subject 
of any Freedom of Information requests. 

The issue was introduced in the draft legislatlon proposed by APRAJTreasury that seeks to 
capture PHI data collection requirements under the Financial Sector (Collection of Data) Act. 

The industry has asked for this to be changed since it was proposed in January. The Industry 
has accepted APRA and Treasury's assurances that there will be no change to the current 
arrangements and that including the industry in these Acts simply allows APRA to collect data 
Given these repeated assurances, it ls appropriate to request that this change be removed so 
that the status q uo can continue. 

The industry wants to continue the current arrangements, Which are important for 
transparency. For example, 

• data/calculation anomalies are immediately picked up by other insurers and/or Private 
Healthcare Australia; and 

• to provide contemporary data as requested by consumers, other regulators1 Members of 
Parliament and ott1ers to show industry returns to members. 

APRA's proposals are a fundamental change to longsta1nding, accepted practice (over 25 
years). The Private Health Insurance Act 2007 (PHI Act) was drafted to permit existing practice 
to continue (with some specific exclusions that are not relevant to data provision). We believe 
that APRA' s current interpretation of the PHI Act is overly narrow. 

Please introduce a~irn.Ple feg,slative orovision to ~nsvre this longstanding oractice controv.es 
and continues to j)e coofi.dential. 

Please confirrn_jbq.t APR.A will continue to p ublish th_e Quai:te1!Y Statistics. currently ouQ.li§b..e.Q 
at h tnJ.L..,n1ac.~Q~~-~IJlndustr1J1ndvstry-stgt1st1cs1 1~artedy-statis_ti~J 

2 AA T Review ability of Decisions 

The number of decisions that are AAT reviewable has decreased while regulatory powers have 
increased. As stated in our submissions on the exposure d raft legislation, we believe that all 
existing decisions that are AA T reviewable should remain so and new regulatory powers should 
be AA T reviewable. 

Treasury states that all decisions (except one) that are currently AA T reviewable remain so. 
However, we note that the APRA consultation package says that AA T reviewability has been 
removed for some decisio ns, including under HPS 100, 110 and SlO (proposed new solvency, 
capital adequacy and governance standards). 

Please reinstate the_cJ..Jrreot AA T review ability of decl§.ig.D.$..made under HPS 100 11 O and 510.i in 
line with APRA's commitment of "no substantive changes frorn the status quo". 

Please ensure that all new prl,Jdential powers are AAT revie)Nable. 

Please clarify how AAT re.Ytewability could ha_y_e_b~.CI removeq..for some prudential decisions 
when Treasury states that all c urrent ly AAT reviewable decisions remain so. 
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To assist the industrv to LtQderstand theoroposed changes. please provide a document 
mapoin.R. all decisions and their review orocess currently and under the prooosed new regime. 
under both the legislation. aoy ~r~ini§i.tJ;Je~ion or otherwise. 

3 Other issues 

3.1 Additional Powers for APRA 

The consultation documents state that APRA will now have the power to make 
'adjustments and exclusions' to governance standards for individual insurers. This power 
does not currently exist for PHIAC. We understand that this power would enable 
additional governance standards to be imposed on an individual insurer without the need 
for consultation and further that such a decision would not be reviewable within APRA or 
bytheAAT. 

The discussion paper states that this change is being made because' APRA adopts this 
approach in its prudential standards applying to other regulated industries and it is a 
valuable tool to ensure fjexibility in, and proportionate applicatioll of, the prudential 
framework.' However, this is another fundamental change to the status quo and is likely 
to increase the red tape on the PHI industry. 

We query how this aligns with APRA's publicly stated position that there will be i.no 
substantiv·e changes to the prudential standards, rules or reporting arrangements". 

f leas..§..Q(OVtde an exrlanation of the p_os_sjQ!ejssues tha~.hf...Rt. considers would warrant 
t he inclu.§!on of these new. additional re~latory,QQVLeLs. 

~h91.1ld Y.OU retain these additional oowers._pJe2se ensl,l[e_tb§Y@.). require industry incut 
a.od discu.§§ion ~fQrehand and {b) are reviewable_with.ktAP..FA_and b~.Y..the AAT. 

3.2 Addit ional Scope for Confusion Between APRA/Health Roles 

Some of the APRA Rules deal with areas that we have been informed come under t he 
Department of Health's (DoH) responsibiHty. To have an area ofDoH responsibility dealt 
with by an APRA Rule introduces unnecessary scope for confusion. We need to be 
careful to ensure that policy lirles are clear and respected to avoid unnecessary overlap 
that doesn't correspond with APRA's prudential supervision role. 

• Rule 15 of the disclosure standard comes under the DoH portfolio, not APRA. It 
specifically relates to community rating and is usually used because a policyholder 
is committing fraud. 

• Registration Rule -now includes a criterion for registration that is worded differently 
to the current Rules and has a substantially dlff erent outcome to the current 
criteria. The criterion is: 

APRA can be satisfied that the rules of the applicant do not permit improper 
discrimination in relation to the applicant's complying health insurance 
policies; 

This ·1s to be contr:asted with the following in the current Rules: 

Information on the application provided in writing by, or on behalf of, the 

Secretary of the Department, \ncludi ng information as to whether the 
applicant is likely to be able to comply with the obligations imposed by or 
under the Act on private health insurers. 
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This seems to provide APRA with a role in determining whether or not the rules of 
the insurer are in breach of the community rating princfple set out in the PHl Act. 
This is clearly the responsibf11ty or role of the Health Minister and therefore the 
Department o f Health. 

The note to the provision states that APRA will consult with DoH in felatlon to this 
matter. However, given that community rating is a c lear Health responsibility, it 
wouFd seem more appropriate to retain responsibility for community rating withfn 
the Health portfolio and therefore DoH should provide advice to APRA on 
community rating, and any o ther Health responsibilities. 

eJeqse r;evert to the WO£dlog in th§...gurrent Rules. 

Please remove commul)ky rating from APRA's Rules so t hat jt..remains a clear 
responsibility of the Dep..sr.tme.ot of ea Ith. 

3.3 Impost Reduction for Industry 

We note that the changes are proposed to reduce the impost on the industry. 

~~rovide~tails on how the i1J1....QQS.t Of\JQqustrv wlll reduce. and how PHIAC1s 
remajning OQ,eraJing surplus will be ret~r:oed to industry.! 

3.4 Cost-Benefit Analysis Information 

We note your comments in Chapter 6 of your Discussion Paper. We a re concerned tha t 
the current changes are being proposed to reduce the impost on the industry but that no 
details of this impost reduction have been provided in the consultat ion documents to 
date. We note that Treasury regularly performs this analysis for the Government as part 
of the Budget and Regulatory Impact Statement processes. 

Please provide your estimated cost-benefit analysis for the proposed changes. 

3.5 Industry's Work on Streamlining Rules 

Since 2014, the industry has been discussing with Government its proposals to 
streamline the Private Health Insurance Rules, to remove outd ated provisions and 
unnecessary red tape. 

We understand that the proposed legislatlve package has been updated to ensure that 
references to all Private Health Insurance-related Rules are flexible enough to 
accommodate these changes. 

We note that APRA has introduced changes from the PH!AC Rules to introduce 
"consistencyN with other industries it regulates. 

We are disappointed that the industry's work has not been included in the current Rule 
changes. in particular quick, easy red tape reductions. For example, it would be quick and 
easy to remove double notification requirements to separate Government agencies in 
different formats/tlmeframes. Further information o n double notification requirements 
is in Attachment Two. 

We look forward to progressing this work with APRA at the earliest available opportunity. 

We se§ls.,a commitment that APR8 will seek to implement this imgort~nt work by 31 March 
2016. 
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3.6 Changes from PHI.AC Standards 

The APRA Rules have introduced changes from the PHIAC Standards. It is unclear 
whether the changes are policy decisions or simple overslghts. I have listed these l:;lelow. 

Firsti in the Governance Standard HPS 510, APRA have introduced a new adjustment and 
exclusions power (s46) (a similar power does not appear in the PHIAC Governance 
Standard). However, in the Disclosure, Actuaries and Outsourcing Standard, APRA has 
kep t the PHIAC wording of "exemptions and modifications". This creates an inconsistent 
wording of the power across the standards. 

We note that the adjustment and exclusions power in HPS 510 refers to a "regulated 
institution", where else.where in the Standard, "private health insurer" is used. 

Plea_s_e provJ._de~~e~lanatlon for why these changes were thou_ght necess~ and 
remove the identified inconsistencies. 

Secondly, the proposed new Governance Standard has taken the example objectives for 
Board performance asses.sment from the PHIAC standard and made them into 
numbered secti.ons (see s31 and s32 of HPS 510). 

Uhder the PHIAC Governance Standard, these examples were for guidance only, and not 
enforceab~e as they were not a formal part of the instrument. Given they are now 
numbered sections under HFIS 510, their status as guidance material only may have 
changed . 

.Elease ensure that the examoles retain their "guidance" n.ature. 

On the other hand, the example under s22 ai HPS510 has not been num~ered. We don't 
understand the reason for this inconsistency, or is it a simple oversight? 

Please ,P.rovide an explanation how this OP-erates. 

Thirdly, the new PHl (Risk Equalisation Administration) Rules do not specifically detail r\sk 
equalisation jurisdiction rules. This area was captured previously under Section 5 of the 
outgoing PHI (Health Benefit Fund Administration) Rules 2007. 

Please clarify where the governing author~ty for risk equalisati9 QjUri$dJctions will now be 
founQ, 

We ass.ume that they will be covered now under the DeQartm.fill! of H~lth's u.R.Qated 
Priva.t.e_He13lth Insurance (Sule.s. Go~Ig you ptease advise us when we will see~ and be 
orovided with tb~ QRPO.Lt1..,Jnity to PJQ..Vide feedback on, this important oort of the 
proposed legislative change Qackage? 

Fourthly, the "Part 3 - Transition" section within APRA's draft Private Health Insurance 
(Risk Equalisation Administration) Rules. The current rules as detailed by Part 3 of the 
outgoing Private Health Insurance (Health Benefit Fund Administration) Rules 2007 ref er 
to quarterly returns and the requirement pertaining to both the farm of these reports, as 
well as independent audit requirements. 

However, the definition of "Quarterly Return" within the new rules now refers to the 
Financial Services (Collection of Data) Act 2001. 

Please confirm that. as stated within Part 3 - Transition. the quarterly returns and 
independent audit process will rfil!1§i11..afil?_, 
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4 Important Questions Unanswered 

The current exposure material does not provide details about some fundamental aspects of 
private healt,h insurance industry regulation or how its regulation will be affected. These include 
the follow Ing issues. 

4.1 Premium Change Process 

The annual premium change process is another area that differs significantly from other 
APRA-regulated industries. The process begins around August each year, ahead of an 
announcement before March. 

The premium change process is a significant part o f the current operation of private 
health insurers and it is vital that the industry understands exactly how this process will 
be managed going forward, includingfor the 2015/16 year. 

This uncertainty is likely to increase compliance costs for the industry, impacting 
premiums. 

We would like to understand how the system will be administered/managed going 
forward, noting the fundamental differences between health (a social good) and the 
financial goods that APRA currently regulates. 

Our understanding is that the Department of Health will undertake this process. Please 
confirm so that we can request further details from DoH regarding the 2016 premium 
setting process and beyond. 

4.2 Standard Operating Procedures 

The Standard Operating Procedures (SOPs) were drafted by PHIAC in consultation with 
the Industry and provide the following benefits: 

• reduce confusion; and 
• increased goodwill between the regulator and the indust ry. 

The SOPs detail how conflicts will be dealt with by the regulator. 

we note that APRA has stated the SOPsalign with its enforcement approach. Given these 
parallels, It should be a sjrnple process for APRA to update the SOPs and/or map them to 
its proposed approach. 

Please provide the proposed new process for dealing with regulatory issues and a map of 
how the SOPs align with APRA'spror:;ose..9 approach. 

Any attempt to remove/not update the SOPs introduces unnecessary confusion. 

The industrv. ha_s_a ~trongQreference to continue using the SQPs. as they have been a 
useful and successfuJJ:.~UlatqrytQ..91 

4.3 Risk Equalisation 

Risk Equalisation ls an important support for community rating. which underlies the 
Australian p rivate health insurance system. It deals with large amounts of money on a 
quarterly basis. It differs significantly from other APRA-regulated industries. 

We would like to understand how the system will be administered/managed going 
forward, including how insurers will continue to be given the appropriate data to: 
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• benchmark and understand risk equalisation outcomes; and 
• note if it ls out of kilter with the rest of the industry on a State-by-State and quarter-

by-quarter basis (may indicate eg data/business issues). 

Please provide details on how this will be managed going forward. 

4.4 Any Industry Analysis Performed By PHIAC But Not Yet Finalised Or Published 

We note that PHIAC engages fn a considerable amount of industry analysis and not all of 
this has been finalised or published. 

Please provide details on what will be done Wffh this industry analysis. 

We remain concerned that the exposure draft material will result in increased industry 
regulation, contrary to the Government's stated objective to reduce red tape and regulation. 
Given that there is no proposed reduction in the levy on the Industry, we query Whether the 
proposed documentation as currently drafted will fu1fll the Government's objectives. 

Given that we have access to only part of the package, our current comments are Interim fn 
nature. We look forward to receiving the rest of the package of regulatory changes, includihg 
DoH's proposed Rule changes, the updated APRA documents and the final draft legislation, so 
that we can provide you with o ur full comments and feedback. 

We are keen to meet with you to further discuss ways to ensure that the PHIAC to APRA 
legislative package reduces red tape and unnecessary regulation. Please contact me on 
62021000 with any queries. 

Yours sincerely, 

HON DR MICHAEL ARMITAGE 

CHIEF EXECUTIVE OFFICER .....,.,. 
{& , <·{~ 

Att.achment One: 

Attachment Two: 

Cc: 

Data - More Information 

Double Notification Requirements 

Martin Codina, Chief of Staff for the Assistant Treasurer 

Martin Bowles PSM, Secretary, Department of Health 

John Fraser, Secretary, Treasury 
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AlTACHMENT ONE: Data -More Information 

PHIAC has provided industry data back to the Industry for benchmarking and monitoring 
purposes around Risk Equalisation (formerly known as reinsurance) for over 25 years. 

Data Uses 

The funds and Private Healthcare Australia use the data to: 

• understand, benchmark and estimate risk equalisation outcomes; 

• estimate trends in the drivers of quarterly risk equalisation payments (which can vary 
greatly depending on system issues in the big insurers); 

• respond effectively to consumer, media and MP enquiries; 

• inform epidemiological research within industry in the pursuit of efficacious quality 

healthcare; 

• protect consumers of private health insurance; 

• rapidly identify any data quality anomalies; and 

• rapidly identify formula/calculation errors the regulator may have made. 

Private Healthcare Australia compiles the data to provide consumers and health funds with key 
industry statistical information, including: 

• hospital benefits and out of pocket per person/episode; 

• breakdown o f hospital treatment costs; 

• breakdown of ancillary t reatment costs; 

• trends in chronic disease management programs; 

• trends in policies with co-payments and exclusions; and 

• trends in extras/ancillary benefits and out of pocket. 

Data Content 

• membership and benefits paid by private health insurers and details en key membership, 
utilisation, benefit and financial statistics on a quarterly basis; 

• number of insured persons for hospital treatment and general treatment and the 
proportion of the population these persons represent, on both a quarterly and an annual 
basis, Including hospita I treatment by age cohort; 

• data on in-hospital medical services - the proportion of services for which there was no 
gap or known gap and the average gap payment by State; 

• data on prosthetic benefits paid by private health insurers by major prosthetic category; 
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• data on services, benefits paid and gap payments by MBS Specialty Block Groupings for 
medical services paid by priva'te health insurers; and 

• statistical trends in membership and benefits paid in t wo separate pubHcations that 
detail trends since September 1997 In the number of insured persons and benefits paid 
for hospital and general treatment. 

More Information 

PHIAC collects four quarterly returni>: 

• PHIAC1 on membership and b1enefits paid; 

• PHIAC2 on financials and capi1tal adequacy; 

• PHIAC3 prostheses stats; and 

• PHIAC4 medical-service statistics. 

PHIAC publishes: 

• PHIACA state/national aggregates from the Pl template; 

• PH IA CB regurgitated PHIAC1 s1ets -only to insurers, with insurer-v-industry benchmarking 

• PH!AC3 state/nat ional aggregates from the P3 template (very close); 

• PHIAC4 state/national aggregz1tes from the P4 template; 

• National last-4-quarters financial performance and prudential position (as part of 
quarterly statistics); 

• Insurers also get a financial stc1tistical report analysis of performance across the last five 
quarters against rest, size pee1rs, access peers; and 

• Membership stats on policies and persons by HT /GT by state/national. 
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ATTACHMENT TWO: Double Notification Requirements 

Not ifications Required 

Notify of a change in HPS350 - Disclosure 
CEO or contact Rule 8(d) requires ASIC Form 484to be lodged with APRA 
details 

This form contains the details of the change in CEO/contact details 

Timing; Immediate/At same time as lodging the form with ASIC 

Private HeaJth Insurance (Prudential Supervision) Rules Part 5Rule 16 

Requires change in CEO or contact details to be notified to APRA on an 
APRA Form (assuming it will be the rebadged PHIAC form. 

Qualifications/Skills and Experience need to be attached to the form. 
This detail is not included in the ASIC form 

Timing: Within 28 days of the change 

Not ify of a change in HPS350 - Disclosure 
Director or Contact Rule 8(d) requires ASIC Form 484 to be lodged with APRA 
details 

This form contains tt"le details of the change in CEO/contact details 

Timing; Immediate/At same time as lodging the form with ASIC 

Private Health Insurance (Prudential Supervision) Rules Part 5Rule16A 

Requires change in CEO or contact details to be notified to APRA on an 
APRA Form (assum ing it will be the rebadged PHIAC form. 

Qualmcations/Skills and Experience need to be attached to the form. 
This detail is not included in the ASIC form 

Timing: Within 28 days of the change 

11 
41 

Private Health Insurance (Prudential Supervision) Bill 2015 [Provisions] and related bills
Submission 4




