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ISDS claim by an Australian investor in Indonesia
Facts

In Planet Mining v Indonesia, the claimant Planet Mining, an Australian wholly-owned subsidiary of
UK company Churchill Mining, brought claims against Indonesia pursuant to the /CSID Convention® and
the Australia—Indonesia BIT? in relation to investments in Indonesian companies in the coal mining
industry. On the same facts, Churchill Mining brought an ISDS claim against Indonesia pursuant to an
investment agreement between the UK and Indonesia.? The claimants objected to revocation of
certain mining licences and approvals associated with the East Kutai Coal Project on the island of
Kalimantan, containing high quality coal with an alleged ‘pre-tax net present value of approximately
USD 1.8 billion and pre-tax cash flows in excess of USD 500 million per year over the first 20 years of
capacity production’.*

Jurisdiction

Indonesia argued, inter alia, that it had not consented to arbitration under the ICSID Convention in
relation to this dispute. The tribunal agreed with Indonesia that Article XI of the BIT ‘contains no
standing offer to arbitrate Planet’s claims before ICSID’.> However, the tribunal nevertheless found
that Indonesia had consented to ICSID arbitration in relation to the alleged investments because of
certain separate approvals, which constituted the necessary consent in writing under the BIT.

Merits

In its award on the merits, the tribunal dismissed all the claims on the grounds of inadmissibility for
unrelated reasons,® namely that the claims were based on ‘documents forged to implement a fraud
aimed at obtaining mining rights’.’

Annulment

The claimants applied unsuccessfully for annulment of the merits award.®
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