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Committee Secretary
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Dear Committee Secretary
Migration Amendment (Evacuation to Safety) Bill 2023

The Andrew & Renata Kaldor Centre for International Refugee Law at UNSW Sydney (‘Kaldor
Centre’) welcomes the opportunity to provide a submission on the Migration Amendment (Evacuation
to Safety) Bill 2023 (‘the Bill’). The Bill would compel the Government to offer certain people who were
forcibly transferred to Nauru and Papua New Guinea (PNG) pursuant to Australia’s offshore
processing regime the opportunity to be brought back to Australia to await permanent settlement.

The Kaldor Centre supports the general policy objective of the Bill. In doing so, we note that Australia
has always had exclusive or primary power to transfer people back from Nauru and PNG and has in
fact done so through a series of formal and discretionary mechanisms, both under the first iteration of
offshore processing (2001-2008) and since its reintroduction in 2012.

The new transfer mechanism proposed by the Bill would constitute an important step in Australia
meeting its obligations under domestic and international law with respect to people who were
transferred to, and remain in, Nauru and PNG.

Under domestic Australian law, Australia has a duty of care towards people that it forcibly transferred
to Nauru and PNG. This duty has been clearly established in relation to the provision of healthcare.' It
also arises wherever Australian officials or agents put people at risk, or in fact harm them, including
where people suffer physical or mental injury in regional processing centres or living in the community
offshore.ii If Australia seeks to shift the obligations under its duty of care to other States or entities, it is
obliged to take all reasonable steps to ensure that the duty will be fulfilled. Failure to do so may cause
any breaches by those States or entities to be attributable to Australia. It is no defence that any
injuries might arise in foreign countries, as the challenges that might arise in that regard were within
the knowledge of the Australian government at the time people were forced to travel there.ii By
offering people an opportunity to travel to Australia pending permanent settlement, the Bill would
significantly decrease the risk of further harm arising for which Australia is likely to be liable under
domestic tort law.

Under international human rights law, Australia is required to respect and ensure the fundamental
rights of all people within its territory and all people outside of its territory who are subject to Australian
jurisdiction’ (which in this sense means power or effective control).V As with obligations under
domestic law, Australia’s jurisdiction did not end, and therefore its international legal obligations were
not extinguished, with the removal of asylum seekers from its territory. Instead, Australia’s human
rights obligations extended to their treatment in Nauru and PNG.Y The serious human rights violations
suffered by people transferred offshore have been well-documented, including by humerous Senate
Committees.v' Given this knowledge, Australia has a duty to cease any ongoing violations and ensure
that any person who has suffered past violations has an effective remedy."i For the people who
remain in Nauru and PNG, an important first step in providing this remedy is offering them the option
of transfer to Australia where they will be accommodated in an appropriate residential setting and
provided with timely medical and psychiatric assessment or treatment as needed.
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Finally, we note that the Bill leaves the architecture of offshore processing in place and does not
guarantee a permanent settlement solution in Australia for anyone found to be a refugee, address the
ongoing human rights concerns of people previously transferred back to Australia, or provide
protection against the same harms to any person who arrives in Australia and is transferred to Nauru
or PNG in the future. These matters also warrant urgent consideration by the Parliament.

If we can be of further assistance to the Committee, please do not hesitate to contact us.
Kind regards
Madeline Gleeson

Senior Research Fellow
Andrew & Renata Kaldor Centre for International Refugee Law at UNSW Sydney

Anna Talbot
PhD Candidate
Andrew & Renata Kaldor Centre for International Refugee Law at UNSW Sydney
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