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A  Executive summary

1 Digital currencies such as bitcoin have been developed as an alternative to
traditional currencies that are legal tender in a particular place.

2 Digital currencies may be relevant to ASIC’s role as Australia’s financial
services and financial markets regulator. ASIC’s role as regulator and our
responsibilities are detailed in Section B.

3 In general terms, there are two issues that arise for ASIC in relation to digital
currencies:

(@) digital currencies as financial products - whether digital currencies, or
facilities associated with these currencies, are financial products that are
regulated under the Corporations Act 2001 (Corporations Act) or the
Australian Securities and Investments Commission Act 2001 (ASIC
Act).

(b) criminal activity - where digital currencies are being used to facilitate
certain types of crime. In this area, ASIC’s primary interest relates to
financial crime under the legislation we administer, as well as assisting
other agencies in their work on other types of crime.

ASIC’s view on digital currency and the financial services
regime

4 ASIC’s view on how the laws we administer apply to digital currency is
outlined in detail in Section C.

5 It is our view that digital currencies themselves do not fit within the current
legal definitions of a ‘financial product’. This means that a person does not
need:

(@ an Australian market licence to operate a digital currency trading
platform; and

(b) an Australian financial services (AFS) licence in order to:
(iy trade in digital currency;
(i) hold a digital currency on behalf of another person;
(iiiy provide advice in relation to digital currency; and
(iv) arrange for others to buy and sell digital currency.

6 Contracts for the sale and purchase of digital currencies are typically settled
immediately and as a result are unlikely to be financial products
(derivatives). However, if there is a delay between the entry of the
agreement to sell and the delivery of the digital currency, the contract may

be a derivative and the financial services and financial markets regimes
would apply in the normal way.
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10

11

12

13

ASIC has also considered how the law applies to facilities associated with
digital currencies. It is our view that some facilities that are developed to
enable the use of a digital currency to make payments may be a financial
product that is regulated by ASIC (e.g. a bill payment facility utilising digital
currencies may be a non cash payment facility), but this will depend on the
way the facility works and its particular terms. Some other financial products
that are associated with digital currency, such as contracts for difference
over bitcoins, are also products that are regulated by ASIC.

ASIC has also provided policy advice to Government and the Financial
System Inquiry in relation to bitcoins and other digital currencies. We have
responded to requests for guidance from industry participants, as well as
preparing more general information on the risks associated with digital
currencies for consumers. This work is described in further detail in Section
D.

Implications of regulatory change

ASIC notes that the law could be changed to accommodate digital currencies
within existing regulatory regimes—for example by treating digital currencies
in a similar way to national currencies or declaring digital currencies to be
‘financial products’. Section E outlines our views on how the existing
regulatory regime administered by ASIC would apply as a result of such
changes, and difficulties that may arise in applying the existing
requirements.

Treating digital currencies in a similar manner to national currencies may not
result in a significant change to how digital currencies are regulated under
the Corporations Act. Digital currencies will not become financial products
under the Corporations Act only by virtue of being treated as ‘currency’.

Treating digital currencies as currency may mean that some contracts for the
purchase and sale of digital currencies (effectively contracts to exchange a
digital currency for a national currency) could be financial products if the
contracts are not settled immediately. As these contracts are typically settled
immediately, it is likely that most digital currency transactions would not
become regulated under financial services legislation.

Importantly, however, ASIC also notes that treating digital currencies as
currency could be a more significant issue for other Australian regulators,
and so broader consideration of the impact of such a change is appropriate.

Treating digital currencies as financial products may result in a large number
of entities being regulated by ASIC and subject to obligations under the
Corporations Act (though the number of affected persons is not currently
known). However, this is likely to result in practical challenges as there are
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key conceptual differences between digital currencies and facilities that are
currently treated as financial products.

Other regulators and global considerations

14 There has been uncertainty about the treatment of digital currencies under
existing regulatory regimes around the world. Much of this uncertainty
results from the fact that digital currencies are a relatively new development
and current legislation was typically not designed with digital currencies in
mind.

15 ASIC understands that other domestic and international regulators are
considering the regulation of digital currencies under the laws for which they
are responsible. Section F provides information on other relevant Australian
regulators and our liaison with them.

16 Section F also outlines some other international developments and decisions.
In this respect ASIC notes that the Senate Economics References
Committee’s inquiry into digital currency is one of a number of
Parliamentary inquiries considering the place of digital currencies within
existing regulatory regimes and the broader payments system.
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B

ASIC

Overview of ASIC’s role and responsibilities

17

18

19

20

21

ASIC regulates Australian companies, financial markets, financial services
organisations and professionals who deal and advise in investments,
superannuation, insurance, deposit taking and credit.

The ASIC Act requires ASIC to:

(@ maintain, facilitate and improve the performance of the financial system
and entities in it;

(b) promote confident and informed participation by investors and financial
consumers in the financial system;

(c) administer the law effectively and with minimal procedural
requirements;

(d) enforce and give effect to the law;

(e) receive, process and store, efficiently and quickly, information that is
given to us; and

(f make information about companies and other bodies available to the
public as soon as practicable.

As the financial services regulator, we have responsibility for investor and
consumer protection in financial services. We administer the AFS licensing
regime and monitor financial services businesses to ensure that they operate
efficiently, honestly and fairly. These businesses typically deal in
superannuation, managed funds, deposit and payment products, shares and
company securities, derivatives and insurance. We also administer consumer
protection provisions as part of the Australian Consumer Law under the
ASIC Act in relation to financial products and financial services.

As the consumer credit regulator, we license and regulate people and
businesses engaging in consumer credit activities (including banks, credit
unions, finance companies, and mortgage and finance brokers). We ensure
that licensees meet the standards—including their responsibilities to
consumers—that are set out in the National Consumer Credit Protection Act
2009.

As the markets regulator, we assess how effectively markets are complying
with their legal obligations to operate fair, orderly and transparent financial
markets. We also assess how effectively licensed clearing and settlement
facilities are complying with their legal obligations to ensure their services
are provided in a fair and effective way.
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22 We also advise the Minister about authorising new markets and clearing and
settlement facilities. On 1 August 2010, we assumed responsibility for the
supervision of trading on Australia’s domestic licensed equity, derivatives
and futures markets.

23 As the corporate regulator, we ensure that companies, managed investment
schemes and related entities meet their obligations under the Corporations
Act. We register and regulate companies at every point from their
incorporation through to their winding up, and ensure that company officers
comply with their responsibilities. This ‘cradle to grave’ approach enhances
regulatory oversight. We also register and, where necessary, take
disciplinary action against company auditors and liquidators. We monitor
public companies’ financial reporting and disclosure and fundraising
activities.

24 ASIC also has overall responsibility for financial literacy in Australia at a
Commonwealth level. ASIC promotes financial literacy and consumer
education in order to deliver on our objective to promote the confident and
informed participation of consumers and investors in the financial system.

Financial services regulation

25 ASIC’s role a regulator of the financial services industry is relevant to the
digital currency industry.

26 The financial services regime for which we are responsible is contained in
the Corporations Act and the ASIC Act. This regime is based on ‘efficient
markets theory’ — the theory that markets drive efficiency and that markets
operate most efficiently when there is a minimum of regulatory intervention.

27 The basic features of the current financial services regulatory regime were
developed following these principles, and favour:

(@) efficient and flexible allocation of risk and resources, and a low cost of
capital;
(b) promotion of competition, innovation and flexibility; and

(c) retail investors having access to a wide range of products.

28 Nevertheless, the underlying philosophy accepts that regulation is necessary
to deal with factors that prevent the market operating efficiently (e.g.
fraudulent conduct by industry participants, information asymmetries and
anti-competitive conduct), as long as such regulation is set at the minimum
level necessary to respond to market failures.

29 The financial services regulatory regime imposes conduct and disclosure
rules. The regime’s conduct regulation includes rules designed to ensure
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industry participants behave with honesty, fairness, integrity and
competence. The regime uses a licensing system to control who can operate
within the industry, and, if they do not meet conduct standards, exclude them
by licence cancellation or banning from providing financial services.

30 The regime’s disclosure regulation includes rules designed to:

(@) overcome the information asymmetry between industry participants and
investors by requiring disclosure of information required to facilitate
informed decisions by investors; and

(b) promote transparency in financial markets, through, for example,
continuous disclosure by companies of price-sensitive information.

31 The regime includes some additional investor protections to help address
situations where investors are likely to be in a particular disadvantage
relative to industry participants. An example of this is the system of internal
and external dispute resolution, which provides a free accessible, fair and
efficient process for retail investors and financial consumers. This system
recognises that retail investors and financial consumers might otherwise find
it difficult to resolve market disputes (e.g. through the courts) being non-
expert and infrequent disputers with relatively few resources.

32 The financial services regime also includes the consumer protection
provisions in the ASIC Act. These provisions apply in relation to financial
services providers in lieu of the Australian Consumer Law administered by
the ACCC. Among other things, the ASIC Act provisions state that financial
service providers must not make false or misleading representations or
engage in unconscionable conduct.

Financial products

33 The obligations under the Corporations Act financial services regulatory
regime apply in relation to ‘financial products’. In broad terms, financial
products are facilities through which a person:

(@ makes a financial investment
(b) manages financial risk; or

() makes non-cash payments.

34 The legislation also provides that:

(@ certain things are financial products, even though they do not fall into
any of the categories above; and

(b) certain things are not financial products, even though they do fall into
one of the categories above.

35 The definition of financial product differs slightly between the Corporations
Act and the ASIC Act. The definition of financial product in the
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Corporations Act contains additional exclusions, such as for credit facilities
and foreign exchange contracts that are settled immediately. As a result, a
person may not be subject to the licensing, conduct and disclosure rules in
the Corporations Act but may still have to comply with the ASIC Act
general consumer protection obligations. These obligations are equivalent to
the provisions administered by the ACCC in the Competition and Consumer
Act 2010.

Financial services

36 The obligations under the financial services regulatory regime apply to
persons who provide financial services in relation to financial products. The
kinds of financial services are:

(@ “dealing’ in financial products by issuing, applying for, acquiring,
varying or disposing of financial products (either as principal or on
behalf of another person), or arranging for another person to deal in the
financial product;

(b) providing financial product advice;
(¢) making a market for a financial product;
(d) custodial or depository services; and

(e) operating a managed investment scheme.

Markets regulation

37 ASIC is responsible for regulating Australia’s financial markets and one of
its key priorities is to promote fair and efficient markets. ASIC regulates:

(@) listing and trading services;

Note: Listing services facilitate the public raising of capital by corporate entities
through the offer of securities to investors. This activity traditionally takes place on
licensed markets that are accessible, making listed securities available to retail investors
as well as wholesale investors. Listing markets may also provide a venue for the
admission of financial products issued by suitable third-party entities, such as warrants
and exchange traded funds, which are also made available to retail and wholesale
investors alike.

(b) clearing and settlement facilities (in conjunction with the RBA);

Note: Clearing and settlement facilities provide a regular mechanism for parties to
transactions in financial products to meet obligations to each other arising out of
transactions entered into on financial markets.

(c) derivative trade repositories;

Note: A derivative is a risk transfer agreement, the value of which is derived from the
value of an underlying asset or index. A derivative trade repository is a facility to which
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information about derivative transactions or positions relating to off-market derivative
transactions can be reported.

(dy market participants;
(e) securities and derivatives dealers; and

(® fund managers.

38 Australia’s financial market infrastructure currently consists of:

(@) 18 licensed financial markets (including six overseas financial markets);
(b) eight licensed clearing and settlement facilities;

(¢) 19 dark pools;

(dy 19 exempt professional financial markets; and

(e) one licensed and nine prescribed derivative trade repositories.

39 ASIC supervises market participants and securities dealers to ensure they
comply with the Corporations Act and meet their obligations as AFS
licensees (to the extent than a market participant holds an AFS licence) and
under the market integrity rules (for market participants). In addition, ASIC
supervises securities and derivatives markets for instances of conduct that
might disrupt market integrity. This includes market manipulation, insider

trading, breaches of the continuous disclosure obligations and abnormal
algorithmic trading.

40 ASIC monitors the capital of trading-only participants. For market
participants that are also clearing participants, ASX Clear sets and monitors
their capital requirements under ASIC’s supervision.

41 Market participants are also subject to:

(@) the operating rules of the markets of which they are a participant; and

(by for participants of certain markets, the ASIC market integrity rules
related to that market.
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C Digital currencies and financial services

Key points

ASIC's view is that digital currencies do not fit within the legal definitions of
financial product' in the Corporations Act or the ASIC Act. Industry holds
the same view.

As a result, a person is not providing financial services when they operate a
digital currency trading platform, provide advice on digital currencies or
arrange for others to buy and sell digital currencies.

Some facilities involving digital currencies may be financial products.

42 There was initial uncertainty about how digital currencies fit within the
existing financial services regulatory regime. As the regime was not
designed with digital currencies or similar arrangements in mind, it can be
difficult to determine how the existing legal rules and definitions should
apply to new developments.

43 In particular, ASIC notes that there are conceptual differences between
digital currencies and ‘financial products’ regulated under the Corporations
Act and the ASIC Act. Many of the obligations under the legislation ASIC
administers apply to the issuers of financial products, who are responsible
for the obligations to product holders under the terms of the product. On the
other hand, digital currencies do not have an identifiable ‘issuer’, as there is
no centralised authority responsible for their creation or any obligations
owed to digital currency holders.

Digital currencies

44 ASIC has considered how digital currencies fit within the existing financial
services regulatory regime for which we are responsible. In particular, ASIC
has considered whether digital currencies, such as bitcoin, are financial
products.

ASIC’s view

45 ASIC view is that digital currencies themselves do not fall within the current
legal definition of a financial product. ASIC has communicated this view to
industry participants.

46 As detailed at paragraph 33, in broad terms a financial product is a facility
through which a person makes a financial investment, manages financial risk
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or makes a non-cash payment. There is also a range of facilities that are
specified to be financial products (whether or not they have one of those
broad purposes). For example, foreign exchange contracts that are not settled
immediately are a kind of facility that is expressly stated to be a financial
product.

47 Digital currencies are not a facility through which a person makes a financial
investment. ASIC notes that the definition of ‘making a financial
investment’ does not include real property or bullion and we consider that it
would similarly not include digital currencies.

48 Digital currencies are also not a facility through which a person manages
financial risk. Facilities of this type, such as insurance contracts, allow the
person who acquires the facility to manage the financial consequences of
particular circumstances happening or the fluctuation of receipts or costs.
Digital currencies do not have these features.

49 ASIC also considers that a digital currency is not a facility through which a
person makes a non-cash payment. Digital currencies do not afford the
holder any rights to make payments using the digital currency or to redeem it
for cash. The ability of a person to use a unit of digital currency for making a
payment depends on other arrangements under which another party agrees to
accept payment in that form. Accordingly, ASIC considers that it is unlikely
that a digital currency is a facility through which a person makes non-cash
payments. It follows that digital currencies are themselves not financial
products.

50 For similar reasons, ASIC also considers that digital currencies are not a
currency or money for the purposes of the Corporations Act. Digital
currencies such as bitcoins are more akin to a commodity. We note that this
view is consistent with the views expressed by the Australian Taxation
Office (ATO) that digital currencies are not a ‘currency’. For this reason, we
consider that contracts for the exchange of digital currency with a national
currency are not foreign exchange contracts.

51 ASIC’s view is that digital currencies are also not financial products under
the ASIC Act. This means that the general consumer protection provisions of
the Competition and Consumer Act 2010 (administered by the ACCC) apply
to digital currencies, rather than the equivalent provisions in the ASIC Act.

52 However, some digital currency businesses offer facilities which are related
to digital currencies (such as non-cash payment facilities) which may be
financial products. Contracts for the purchase and sale of digital currency
that do not settle immediately may be derivatives (a kind of financial
product). In cases of regulatory overlap, ASIC and the ACCC may refer
powers to each other where it is prudent for matters within one regulator’s
jurisdiction to be dealt with by the other regulator.
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53 We have advised industry participants that this is our view in response to
inquiries about the regulatory obligations that apply to particular
arrangements. We also note that this view is generally shared by legal firms
who have represented digital currency businesses in their dealings with
ASIC.

Facilities associated with digital currencies

54 ASIC has observed a wide range of digital currency businesses, many of
which provide facilities associated with digital currencies. Some of these
facilities for the use of digital currencies may be financial products, while
others are not.

Facilities for buying and selling digital currencies

55 ASIC understands that when digital currencies are bought and sold, the
exchange price is agreed and the digital currency is then transferred
immediately. Contracts for the sale and purchase of digital currencies that
are settled immediately are not financial products. As a result, the buying
and selling of digital currency and operation of an exchange on which it can
be bought and sold are generally not financial services or financial markets.

Digital currency ATMs

56 ATMs have been developed as a means of buying and selling bitcoins and
other digital currency. Users insert cash or cards to exchange monetary value
for the digital currency, and extract cash as the proceeds of sale. Purchased
digital currency is immediately delivered to the user’s virtual wallet.

57 The first bitcoin ATM in Australia was launched earlier this year. An ATM
has also been released that supports the purchase of several different forms
of digital currency (bitcoin, litecoin and dogecoin). Digital currency ATMs
operate more widely in other jurisdictions.

58 Digital currency ATMs do not allow users to make a payment for goods or
services using digital currency. Sales and purchases of digital currencies
through ATMs are settled immediately. ASIC considers that:

(@) these ATMs are not a financial product; and

(b) buying and selling digital currencies through an ATM does not involve
the provision of a financial service.

Escrow facilities supporting trading platforms

59 ASIC has also considered whether an escrow facility supporting the sale and
purchase of bitcoins through a trading platform is a financial product, and

© Australian Securities and Investments Commission December 2014 Page 13



Senate inquiry into digital currency — ASIC submission

made a declaration that this facility is not a financial product for the
purposes of the Corporations Act. ASIC’s consideration of this particular
facility is outlined in Section D.

Deferred settlement of a contract for purchase and sale of digital

currency

60 As noted above, contracts for the sale or purchase of digital currencies that
are settled immediately are not financial products and are not regulated by
ASIC.

61 However, contracts for the sale or purchase of digital currencies could

include a delay between agreeing the price and the delivery of the digital
currency. These contracts would be derivatives — a kind of financial product.

62 If contracts for sale and purchase of digital currency were structured as
derivatives, the financial services and financial markets regimes would apply
in the usual way. In particular:

(@) atrading platform through which those contracts are entered may be a
financial market; and

(b)y market operators and/or contracting parties may be issuers of the
derivative with obligations under the Corporations Act. The identity of
the issuer and the obligations that apply to them would depend on the
circumstances in which the contract is entered into.

Facilities for the transfer of digital currencies

63 Digital currencies can be received into, held in and sent from virtual wallets.
Wallet software is available to be downloaded online, either as the software
designed as part of the digital currency network or from other entities that
have designed different wallet software. Whether any particular software
will be a financial product will depend on its features.

64 For bitcoins, wallet software and applications for mobile devices are used to:

(@) generate a bitcoin address (which is required in order to receive a
bitcoin);

(b) store details of addresses and matching private keys (which are needed
to prove ownership); and

(c) transfer a bitcoin to another person’s address by updating the ledger
maintained on the bitcoin network.

65 ASIC understands that when a person uses wallet software to transfer digital
currency to another person’s address, the person initiating the transfer retains
ultimate control. Once authorised, the transfer takes place without the
assistance of intermediaries. Wallet software that merely facilitates the direct
movement of digital currencies from the transferor to the recipient does not
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involve the use of a non-cash payment facility. As a result, wallet software
with the features outlined above would not be a financial product or involve
the provision of a financial service.

66 Although most wallet providers appear to be based outside Australia, wallet
software is widely available to persons in Australia. ASIC is also aware of
Australian companies providing web-based wallet and mobile applications in
addition to providing an exchange for buy/sell facilities.

Facilities that may be financial products

Digital currency offerings by regulated financial services providers

67 Some entities that are licensed to provide financial services in Australia have
expanded their product offerings to incorporate use of digital currencies.
These products are financial products and the obligations in the Corporations
Act and ASIC Act apply to these products in the usual way. For example:

(@) derivatives (contracts for difference) are offered over digital currencies.
These are contracts where the ‘seller’ will pay the ‘buyer’ the difference
between the current value of a digital currency asset and its value when
the payment is due. These contracts allow for speculation about digital
currency price movements. Examples of this kind of financial product
are contracts for difference over bitcoins offered by Plus500AU Pty
Ltd, AVA Capital Markets Pty Ltd and IG Group.

(b) PayPal has announced that it will enable some merchants to receive
payments in the form of bitcoins.* Such an arrangement may be a non-
cash payment facility.

Facilities for paying for goods and services

68 ASIC is aware of facilities being offered to enable digital currency holders to
pay for goods or services using the digital currency, regardless of whether
the merchant offering the goods or services accepts payment in this form.
These facilities involve the digital currency holder transferring the digital
currency to an intermediary (the service provider), who then exchanges it for
monetary value and completes the payment to the merchant. The
intermediary may be providing a facility through which non-cash payments
are made (a kind of financial product) and the facility provider may require
an AFS licence.

69 Examples of this kind of facility include:

! payPal has partnered with Bitcoin processors BitPay, Coinbase and GoCoin to merchants selling digital good to accept
bitcoins as payment. Paypal users are not able to pay for other goods in bitcoins or store bitcoins in their Paypal wallet.

© Australian Securities and Investments Commission December 2014 Page 15



Senate inquiry into digital currency — ASIC submission

70

(@ the recently-announced Coinjar Swipe ‘bitcoin to EFTPOS’ card, which
allows Coinjar customers to convert the value in their Coinjar bitcoin
wallet to Australian dollars loaded onto an EFTPOS card.

(b) bitcoin-based bill payment facilities, such as the Living Room of
Satoshi, which enabled users to send bitcoins and bill payment
instructions to the facility provider, who then pays the bill in Australian
dollars on their behalf.

There appears to be at least some limited availability of facilities allowing
persons to pay for goods and services using digital currencies in Australia.
None of the operators of these facilities currently have an AFS licence.
Relief given by ASIC in relation to low value non-cash payment facilities
(Class Order [CO 05/736]) may be available to persons who provide these
facilities. The relief given by ASIC provides that persons do not need to hold
an AFS licence to issue a low value non-cash payment facility® or comply
with certain other obligations in relation to the facility.

Interaction between digital currency businesses and banks

71

72

We are aware of a number of banks taking steps to cease dealing with
bitcoin related businesses due to concerns that digital currency providers
pose an unacceptable level of risk to the banks’ business and reputation.

ASIC does not have any power to intervene in decisions made by businesses
in relation to digital currencies, and considers that this is a matter for the
banks and businesses involved.

2 A low value non-cash payment facility is one where:
a) the total amount available for making payments by any one person does not exceed $1,000;
b) the total amount available for making payments by all persons who hold a facility of that class does not exceed

$10,000,000; and

c) the facility is not a component of another financial product.
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D  ASIC’s work on digital currency issues

Key points

ASIC has provided guidance to industry and consumers on digital
currencies and their place in the financial services regulatory regime. ASIC
has also provided information to Treasury and the Financial System
Inquiry.

ASIC has made a declaration that a particular escrow facility that supports
a bitcoin trading platform is not a financial product.

ASIC considered that it would not be appropriate for the Corporations Act
to apply to this facility as it is provided as a minor part of a broader,
unregulated business.

Guidance and policy work

73

74

75

76

ASIC has received requests from industry for guidance on how the law
applies to their particular digital currency arrangements. Where we have
received such requests we have endeavoured to assist persons to understand
their obligations. We have also met with relevant industry groups to discuss
digital currencies and associated facilities.

ASIC has published information for consumers about digital currency and
the risks involved in holding these currencies on our MoneySmart website.
Our consumer guidance outlines that:

(@) exchanges for buying and selling digital currencies are not regulated;
(b) the value of digital currencies can fluctuate significantly;

(c) digital currency holders are unlikely to have any recourse if their
currencies are stolen from their online wallet by hackers; and

(dy digital currencies may be used by criminals.

ASIC has received reports of misconduct relating to facilities that are
associated with digital currencies. We have assessed these reports of
misconduct consistent with our understanding of how the current law
applies. Where we have had concerns that an entity may not be complying
with its obligations, we have made further inquiries.

ASIC continues to review developments in the marketplace, including the
failure of digital currency businesses. Examples of recent collapses include:

(@) MtGox, a Japanese bitcoin trading platform, which ceased trading in
February 2014;
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(b) Flexcoin, a Canadian bitcoin trading platform, which closed in March
2014 after having its bitcoins stolen; and

(c) Bitcoin Trader, a bitcoin arbitrage and mining company, which ceased
operating in October 2014.

77 Where ASIC considers that an entity is not meeting its obligations under the
laws we administer, we will consider regulatory action.

78 ASIC has also provided information to Treasury and the Financial System
Inquiry on digital currencies and the issues they raise. We note that the
Financial System Inquiry has proposed broadening regulation to include
services involving alternative forms of medium of exchange to national
currencies, such as digital currencies. In general we consider this to be
consistent with our views on how the current regulatory structure may apply
to facilities that enable the use of digital currencies for payment for goods
and services.

Treatment of an escrow facility related to the trading of bitcoins

79 ASIC received an application for an AFS licence from an Australian
business intending to operate a bitcoin trading platform. This business
sought a licence in relation to the escrow facility that related to the trading of
bitcoins (and not the trading platform itself).

80 Under the escrow facility:

(@) the buyer transfers the agreed purchase price into an account held by the
platform operator, and the seller transfers the bitcoins to be purchased
into a ‘wallet’ held by the platform operator;

(b) once the required balance of has been provided and the sale/purchase
transaction is able to proceed, the platform operator transfers the
purchase price to the seller and the bitcoins to the buyer to settle the
transaction.

81 The buyer and seller may be exposed to the risk of loss of value of
traditional currency or bitcoins in the event of the insolvency of the operator
of the bitcoin trading platform.

82 ASIC took the view that the escrow facility may technically be a financial
product (a non-cash payment facility). However, ASIC considered that this
view was not without doubt.

83 ASIC made a declaration that the escrow facility was not a financial product.
This declaration meant that the facility was not subject to the financial
services regulatory regime and that the platform operator did not require an
AFS licence.
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84 ASIC made this decision because:

(@) the escrow facility is minor part of broader activities that are not
regulated,;

(b) the consumer risks in relation to the escrow facility (as opposed to risks
in relation to the trading platform or any associated wallet software)
resulting from the operator not being licensed are reasonably low; and

(c) there is a more significant risk that if the operator were granted an AFS
licence consumers are likely to form a mistaken view that the entire

range of activities undertaken by the platform operator are regulated by
ASIC.
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E  Inclusion of digital currencies in the financial
services regulatory regime

85

86

87

88

Treating digital currencies in the same manner as national currencies may
result in exchange contracts being subject to consumer protection
obligations in the ASIC Act. A broader extension of the financial services
regulatory regime to digital currencies (to regulate them as financial
products) may involve:

¢ trading platforms being required to hold an Australian market licence

e a wide range of businesses being required to hold an AFS licence and
comply with obligations under the Corporations Act and the ASIC Act.

e application of product disclosure requirements in some circumstances.

The application of some of these requirements is likely to be difficult in
practice.

The Financial System Inquiry has proposed broadening regulation to
include services involving alternative forms of medium of exchange to
national currencies, such as digital currencies.

As outlined in Section C, digital currencies such as bitcoins are not currently
financial products.

Digital currencies could be treated in a similar manner to national currencies
under financial services legislation. This may affect whether contracts for the
purchase and sale of digital currencies would be considered to be financial
products (i.e. as foreign exchange contracts). Potential implications of this
approach are outlined below at paragraphs 89-96.

Digital currencies could be included in the regulatory regime as specific
things that are declared to be financial products (under section 764A of the
Corporations Act). Potential implications of including digital currencies in
the financial services regime as a financial product are outlined below at
paragraphs 97-112.

ASIC notes that there may be a range of difficulties associated with
extending the existing regulatory regime to cover digital currencies in this
manner. These issues would need to be considered in more detail in any
proposals to apply this form of regulation to digital currencies or the sale and
purchase of digital currencies.
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Regulation of the sale and purchase of digital currency

89

90

91

92

93

94

95

Treating digital currencies as a 'currency"

If the provisions in the Corporations Act and ASIC Act that incorporate the
concept of ‘currency’ were expanded to include digital currencies, some
financial services laws would extend to cover contracts for the sale and
purchase of digital currencies.

Contracts for the exchange of one currency for another (foreign exchange
contracts) are treated as financial products for the purposes of the ASIC Act.

However, only foreign exchange contracts that are not settled immediately
are financial products under the Corporations Act. This is because the
definition of financial product in the ASIC Act is broader than in the
Corporations Act.

Currency exchange contracts that are settled immediately are not financial
products under the Corporations Act because they are specifically excluded
from the definition of ‘financial product’. The normal licensing and product
disclosure requirements do not apply in relation to those contracts.

ASIC understands that contracts for exchanging national currency for digital
currency through online platforms or ATMs are typically settled
immediately. Accordingly, if digital currencies were treated as a ‘currency’,
it is unlikely that persons who enter into contracts for the purchase or sale of
digital currency, or provide services in relation to these contracts, would be
regulated under the Corporations Act.

If a contract for the exchange of digital currency for a national currency was
not settled immediately, it may be a financial product. Whether the parties to
the contract would be subject to regulation under the Corporations Act
would depend on whether they entered into the contract in the course of a
business of issuing such contracts. For example, the operator of an exchange
trading platform may be required to be licensed and provide a product
disclosure statement, while a person who buys and sells digital currency to
pay for goods and services may not.

As the ASIC Act applies to all foreign exchange contracts regardless of how
they are settled, contracts for the sale or purchase of digital currency would
be likely to be financial products under the ASIC Act. As a result, persons
who provide services in relation to those contracts would be subject to the
general consumer protection obligations in that legislation (see paragraph
32) rather than the equivalent provisions in the Competition and Consumer
Act 2010.
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Other regulators

96 We note that the application of legislation administered by other Australian
regulators, in particular the ATO and AUSTRAC, also depends on what is
considered to be currency or money. Accordingly, the impact of any change
of this kind should be considered more broadly.

Treating digital currencies as financial products

Trading platforms as financial markets

97 If digital currencies were declared to be financial products, the trading
platforms though which offers to buy and sell are matched would be
financial markets. To operate in Australia, the platform operator may need to
hold an Australian market licence unless covered by an exemption.

Note: ASIC Regulatory Guide 172 Australian market licences: Australian operators
provides guidance on circumstances in which a market is required to be operated under
an Australian market licence.

98 Holders of Australian market licences are subject to a number of obligations,
including, in general terms:

(@ ensuring that the market is a fair, orderly and transparent market;
(b) establishing operating rules and procedures for the market

(c) having adequate arrangements for operating the market, including
handling conflicts of interest and enforcing the market’s operating rules;

(d) having sufficient resources to operate the market; and

(e) establishing compensation arrangements.

99 The main responsibility for licensing financial markets operating in Australia
lies with the Minister. ASIC plays an important but secondary role in
financial market regulation.

100 If digital currencies were declared to be financial products, an example of an
Australian digital currency business that could be required to obtain an
Australian market licence is Independent Reserve.

101 Similarly, if digital currencies were declared to be financial products, it is
possible that overseas digital currency trading platforms that are regularly
used by Australian customers would need to obtain an Australian market
licence. Although the legislation caters for streamlining of overseas entities
where they are subject to adequate regulation in their home jurisdiction, we
understand that this is unlikely to apply to digital currency trading platforms
as these are largely unregulated.

© Australian Securities and Investments Commission December 2014 Page 22



Senate inquiry into digital currency — ASIC submission

102 The obligations associated with holding an Australian market licence would
apply to the operator of a digital currency trading platform in the same way
that they apply to existing Australian market licensees.

103 Operators of digital currency trading platforms that consider the compliance
costs of obtaining and maintaining an Australian market licence to be
burdensome could cease to offer services to Australian clients. Should digital
currency trading platforms then only operate offshore, ASIC and operators
of overseas digital currency trading platforms may not be in a position to
accurately identify when services are being provided to persons in this
jurisdiction.

Financial services licensing and conduct obligations

104 If digital currencies were declared to be financial products, a wide range of
industry participants would be providing financial services to customers in
Australia. These include:

(@) digital currency traders, including owners of digital currency ATMs, if
they make a market for those products (i.e. by operating a platform
where they will regularly buy or sell digital currency as a counterparty
to the transaction), or arrange for other persons to acquire those
products;

(b) persons who provide advice about whether to acquire, hold or sell
digital currencies; and

(c) any other service providers who arrange for their customers to acquire
or sell digital currencies or do so on their behalf.

105 A person who carries on a financial services business in Australia needs to
hold an AFS licence. AFS licensees are subject to a range of obligations,
including:

(@ providing financial services efficiently, honestly and fairly;
(b) having adequate resources to provide financial services;

(c) establishing internal dispute resolution processes and joining an ASIC-
approved external dispute resolution scheme;

(d) supervision of their representatives, including ensuring that any
representatives are adequately trained competent to provide financial
services;

(e) establishing adequate compensation arrangements (typically
professional indemnity insurance); and

(f disclosure obligations where financial services are provided to retail
clients.

106 ASIC notes that a significant numb