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?gem that commissions may be used deliberately to damage repura-

Y therehy gumshmg criminak who would otherwise go entircly
_ rjﬁuhcd for their crimes.'®! Costigan expressly argued thag this should be
Jet58 if the only appropriate way to deal with criminal activity was through
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THE LEGALITY OF COMMISSIONS
INTO CRIMINAL ACTIVITY

j’{ J 6] 1t hat been argued at various timws over t]w past several hundred years

.-dm cotrnissions that inmngate crime are wlegal, 167 The essence of the argu-
#10 1S that gm:mnsuﬂm violate the separation of powars doctrine, because
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f1.14] ROvaL COMMISSIHING AND PERAANENT COMMBSIONS OF [NQUIRY
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“the process of mquiry and sccusation by which men are put upon triak is fixed
and regulated by law’ ™ In other words, it is atgued that the executive cannac
circumvent the courts by establishing conunissons that exercise what is, in
reality, a paralle] jurisdiction to that cxeraised by the courts, The High Courr
has considered and emphatically rcjected this argwment on three occasions. 9
The legality Ej_r_:_{)n‘_!mmiqiﬁrmmlmn?l Actielty in Australia 15 tE.zc?rcfm:;:j)OW
rot open to guestion, © notwithstanding criticisms of the decistons of the
High Court'™ and the fact that the New Zealand Court of Appeal bas held
that such comnuissions are i!legn!.”’u The relevant arguments awe outhined
below only brieflw
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Part of the difficulty in analysing the various arguments in this area turns on
the fact that it is frequently nnclear what is meant by the asertion that com-
nissions are ‘illegal’ or ‘unlawful'. As Sir Harrison Moore noted:

If we say thart these inguirics are undawti), do we imply dhat those making che
inquiry have committed some purishable offence, or that the commission or
other instrument may be annulled by appropriate process; or do wu mermly
mean thar the rommission, is withoat peraer of (:ompuhiml, and no more thae
an indiffersnt nullivy. Souse of the obscurily of the subject appeats to belong w
a wanl of precision in erms. 7w
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It is therefore necessary to distinguish between the propesition that the
appofittment of 2 commission o inquire into criminal activity is invalid, and the
propositien that any attempe by the execative to sonfer cerdve poer Upon 2
comussion withow statutory authority is invalid. There is no doubt that the
evenutive is unable to confer coercive power upon commissions: see [2.2]. As
a consequence, il the argusment that commissions inte criminal activity ate ille- :
gal is to have any force, it must be on the hasis thae the power of the exteutive
dues eot extend 1o the gppeingment of such 2 commission. Where a commission
is created by legislation, this avgument dearly conld not apply, with the result
that there has never been any suggestion that statusory saanding commissions
are illegal,

If 4 cotumission is not appointed persuant to statute, the legality or other-
wise of the conumission is determined without reference to sny statute that
confers coercive powers upon it.)7 ¢ This is becamse any restrictions on the
power of the executive to appoint a commission wounld operate to prevent the
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165, MeC hubnwess 1. AC (Vies (1940 63 CLRC 73 ar 94,
266, Clorgh v Leaky (1904) 2 CLR 139; McGuinavss v G (V) 90 63 CLR 73 ac 10 yLr
case (19825 152 CLR 25 a4t 53, 88,
167, Sackvifle, note 11 abowve ac 6; Campbell, Contonspt of Royad Comnissiass (19843 p 5; Fallert,
3R, The samne approach swems m have been accepred m Camada, where che decision i
Cock v AC ENZ) (1908 2% NALIL 415 ar 4201 has been rejected as turning wpon the costs
provisions of the Commissions of nquiry Act 1908 (NZ). See 4G (Qurbref anel Erabile v A5
Camaday [1979] | SO 218 a1 241,
168. The most detailed criticiem of the first twvo High Geret cases, which were thllowed i the



Legal & Constitutional Affairs
Additional Budget Estimates
23 March 2021

I TRODUCTION [t1.163

establishment of the commission, with the reruit that there would be no body
to which Any SGIUIOrY COCTCINR POWETS could attach. 72 If, on the other hand,
the cxecutive does have the power to appoint a commission, the subsequent
counferral by legidation of coercive powers upon that CORMNISION Cannot ren-
dor the otherwise valid appointiment mvalid. 7? Ad hoc comunissions in
Australia ave generally not appointed purstiant to SEHIE, although the leuers
patent appointing Commonsvealth and Western Austafian Roval Commis-
sions wsually suggest that both the relovant Roval Commissions Act and a
resicuaal common Jaw power are cngaged when an appoiniment is made. Ttis
therefore necessary 1o consider the extent of the exerutive’s power o appoint
comymissions at cosmmon law in order to deterpune whether the appointiment,
of & cormmission ta inquire Toto criminal activity is valid.

The cxact nature of the cxecitives power to yppoint commissicmns at ‘cm-
mon faw’ is not clear, There is contlicting aushority ahout whether this power
requires, ot iself constitutes. an excreise of preroganive power.,'” or whether
imstead it cannot be 3 prerogative poswer, 175 a5 estubliching a compaission is sim-
ply a manifestation of the fact that the Crown has the same right as every
private citizen to lovfully undertake any inquiry.t’® This disagreemcnt to a
Jarge extent werns upon & more genseral debate about the aamre of the prevoga-
cive. Most compentators take the view that thie establishinent of a commission
does involve an exercise of prerogative ymrer.iw A prrrial justification for this
wiew is thar the power o appoint a Royal Commissiondt requites an exercisc
of the prorogative becanse it invalves the delegation of 3 fanclion putsuaut w
Yetters patent, even if the power of wch a cornmissioner to inguire following
appointment is no different to that of a private citizen. ™" A more complete
justification was suggestest by Bremnan J in the BLE case, when he staged thac

171, MeGuiireents v AG (g (19480 63 IR 3 2t 53, 10, Sec also the conuent muicle by Griffith
£ in negmen in Gl & Ecafp (1904) 2 CLR, 104 3¢ 149 The ROAS 1A and Rowl Corue
pisions Act 1968 (WAY & 5 appoar 50 provide a statory basis for appoinmmes, b these pro-
visions have heer intorprered as sirnply Eiving shautery force any pre-casting commo lay
pawer: Buaflt ¢ Fiaaeilt {19501 85 AL 631 at 635; BLF ease (LUE2} 132 & 2, 3wt §6, 1560,

172, Maowe, pote £71 ahove i 518G

FI5. BLF ease (1982) 132 CLR 25 at 51, 6%, 88, 158 MrGuiames v A0 (133 {1040 63 CLR 73 a0
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174, BLE cxse {1982} 152 CLR 25 at G20, 134; MeGuinmess v 4G flicj (1040} 63 CLR. 73 ar
9%d: {Iomaid & 5eekdy Fimas Lod w Whadienid [1993) | VR 156 at 157-%; Wil v i zter for
sderigined Afjaies and Tomes Sl Ielender Afaive £1596) 189 CLR § ot A2 Haldee ¢ Al
(1996} 17 WAR. 447 w 45t

175. The term ‘prerogative poavers’ s semietimes wsed ‘a5 an epithet to describe some speciol
powers, greater than (hose possessed by individoals, wich the Cmety cam exercise by wirloe
of the Ruyal atthority’, See Clayh v Leabty (1904) 2 QLA 139 20 156.1 he meateing of the
e is, hewever, stifl detrared.

136, FilF casc (1982) 152 CLRL 25 t 88-9, 155, € Tlangh » Lewley (1904} 2 CLR 139 at 456-7; AC
el v Quecnstomd 1990) 25 FCR 125 at 144; Mol & Wiygond Lid o Litait Anstralia Lot
[1963] VI, 70 = 73 Bx paree VWislker (924} 74 ST {INSW] 604 at 615,
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