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Dear Senator Henderson 

Estimates - Obligations of statutory authorities 

You have asked for advice about the obligation of organisations such as the Australian Broadcasting 
Corporation (ABC), the Special Broadcasting Service (SBS), NBN Co. and Australia Post to answer 
questions at Senate estimates hearings. In doing so, you have raised two specific subject areas: 
questions about remuneration and questions about employees bullying others in their workplace. 

This advice goes to the obligations of statutory authorities to answer questions at estimates before 
turning to the two subject areas you have raised. 

Statutory authorities and estimates 

Odgers’ Australian Senate Practice states: 

On several occasions the Senate has, by resolution, asserted the principle that, while statutory 
authorities may not be subject to direction or control by the executive government in their 
day-to-day operations, they are accountable to the Senate for their expenditure of public funds 
and have no discretion to withhold from the Senate information concerning their activities. 
[14th ed., p.671] 

Some of these resolutions have been directed to statutory authorities generally (including continuing 
order 47 of 9 December 1971 “…there is no area of expenditure of public funds by statutory 
authorities which cannot be examined by Parliament or its committees…”) and one to the ABC 
specifically (continuing order 52 of 19 November 1986), asserting “…that the ABC and any other 
witnesses before Senate committees have an obligation to co-operate and to answer questions within 
the terms of reference of Senate standing committees and Senate estimates committees alike…”. 

The passage in Odgers continues: 

Officers of statutory authorities, therefore, so far as the Senate is concerned, are in the same 
position as other witnesses, and have no particular immunity in respect of giving evidence 
before the Senate and its committees. [14th ed., p.671]  



Accordingly, the scope of questioning at estimates is the same for officers of statutory agencies as for 
other entities: 

The only substantive rule of the Senate relating to the scope of questions is that questions 
must be relevant to the matters referred to the committees, namely the estimates of 
expenditure. Any questions going to the operations or financial positions of departments or 
agencies are relevant questions. [Odgers, 14th ed., p.482] 

Similarly, officers do not have an independent discretion to withhold information. As with any other 
witness, if officers of the ABC or the other entities you have mentioned consider that information 
sought by senators at estimates ought not be disclosed, they should raise a public interest immunity 
(PII) claim to that effect. This obligation and the proper process for doing so is set out in a resolution of 
the Senate of 13 May 2009. It is then a matter for the committee (in the first instance) and ultimately 
for the Senate to determine whether to press for the information.  

Ordinarily, where a PII claim is mooted, it is for the responsible or representing minister to determine 
whether the claim should be maintained. It is increasingly accepted that it is appropriate for statutory 
office-holders to make PII claims directly, “where it would not be appropriate for a minister to do so 
because of the relationship (or lack thereof) between the authority and the minister”: Odgers, 14th ed., 
p.671. This position is reflected in paragraph (8) of the 2009 order, and may be taken into account by a 
committee in deciding whether or not to accept a public interest immunity claim. 

Remuneration levels 

In your request for advice you raise concerns about the ABC declining to provide details in relation to 
the payment of high salaries ‘beyond what is reported in Annual Reports, citing privacy concerns’. 

The question whether details of executive remuneration or remuneration of high-paid employees of 
the organisations you have mentioned should be published has been a frequent feature of estimates 
(and similar) hearings over many years. The situation you describe echoes the experience of the 
Environment and Communications Legislation Committee in 2017. The committee received answers to 
questions on notice setting out the numbers of ABC staff who received salary within particular salary 
bands. The then managing director declined to identify individual recipients, citing possible breaches 
of the Privacy Act. It should be noted that the Privacy Act does not restrict parliamentary committees 
in seeking information or the provision of information to such committees. Of course, a committee 
may agree that the principles in that Act should inform its consideration of relevant PII claims. 

As noted above, officers do not have an independent discretion to withhold information sought by 
senators during estimates. If they consider that such information ought not be disclosed, they should 
raise a public interest immunity (PII) claim to that effect for the committee to determine. It is open to 
the committee to negotiate a position whereby information can be provided in a form that seeks to 
limit the harm to the public interest identified in the claim. If a senator is not satisfied with the 
committee’s decision on a PII claim, that senator can raise the matter in the Senate, including by 
proposing an order for the production of the information sought. 

Occasionally, committees have received this kind of information on a confidential basis, although this 
option is not immediately available during estimates, where evidence must be taken in public session: 
standing order 26(2). As noted in Odgers, however, committees inquiring into ABC estimates have on 
at least two occasions accepted that information about the salaries of ABC television presenters was 
‘commercially sensitive’ and elected instead to receive it as in camera evidence in the course of other 
inquiries: 14th ed. p.502.  



While a committee may be willing to adopt this approach where it has a relevant inquiry on foot, one 
consequence is that only members and participating members of the committee would be have access 
to the information, and they would not be able to communicate it unless the committee resiled from 
its original decision to receive the information in camera.  

By contrast, in 2017 the Environment and Communications Legislation Committee published details of 
executive remuneration at Australia Post, which that organisation sought to provide on a confidential 
basis. The committee rejected belated public interest immunity claims made on the grounds of 
privacy, contractual obligation and commercial-sensitivity, finding an overriding public interest in 
publishing the information. The committee published its correspondence, a copy of which is attached. 

Bullying allegations 

In your request for advice you raise the possibility of an employee being found to have bullied others 
in the workplace, and the ABC again declining to provide details citing privacy concerns.  

To repeat what I have said above, officers seeking to withhold information sought at estimates on 
these and other questions should do so by raising a public interest immunity claim for the committee 
to determine.  

The Senate has accepted that there are circumstances in which a claim based on unreasonable 
invasion of privacy might be accepted. On this point, Odgers says: 

It is in the public interest that private information about individuals not be unreasonably 
disclosed. It is usually self-evident whether there is a reasonable apprehension of this form of 
harm. It is also usually possible to overcome the problem by disclosing information in general 
terms without the identity of those to whom it relates. [14th ed., p. 665] 

That advice doesn’t quite capture the circumstance that you have raised, but may be relevant to a 
committee in determining whether to accept a PII claim. You put the view that: 

The privacy of the perpetrator should not be considered more important than the public 
interest in shining a light on this unacceptable, and potentially unlawful, behaviour including 
the way an organisation responds to such complaints.  

Again, consideration of this perspective might be expected to inform a committee’s consideration of a 
PII claim. However, a committee may wish to be circumspect on such matters, in case disclosure of the 
identity of an alleged perpetrator also discloses the identity of those subjected to bullying behaviour. 
An additional consideration might be that a witness may be able to be more forthcoming if processes 
for investigating complaints and mediating outcomes have been completed.  

For completeness, given that your questions have mainly focussed on the ABC, this advice would apply 
equally in relation to the other organisations you mentioned. 

Let me know if I can be of any further assistance. 

Yours sincerely, 

(Richard Pye) 
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10 November 2022 
 
 
 
Senator Grogan 
Chair, Environment and Communications Legislation Committee 
Suite S1.94 
Parliament House 
 
 
By email: ec.sen@aph.gov.au 
 
 

Dear Senator Grogan 

Estimates – Consideration of public interest immunity claim 

The committee has asked for advice about a public interest immunity (PII) claim made by the 
Managing Director of the Australian Broadcasting Corporation (ABC) during the committee’s estimates 
hearing on 8 November 2022. This advice focuses on the question whether the claim meets the 
Senate’s requirements. The question whether claims ought be accepted are for the committee, in the 
first instance. Committee members will be familiar with much of this advice, some of which is derived 
from advice provided to Senator Henderson on 4 November 2022, which I understand has been shared 
with the committee. 

While much of the Senate’s practice in relation to public interest immunity claims reflects its dealings 
with the executive government, the same principles apply in relation to statutory authorities. It is 
useful to touch on the accountability of the ABC to the Senate before turning to the PII claim.  

 The ABC and estimates 

The Senate has repeatedly asserted that: 

while statutory authorities may not be subject to direction or control by the executive 
government in their day-to-day operations, they are accountable to the Senate for their 
expenditure of public funds and have no discretion to withhold from the Senate information 
concerning their activities. [Odgers’ Australian Senate Practice, 14th ed., p. 671] 

This principle underpins in particular the accountability of statutory authorities to the Senate through 
its estimates process. As with other entities, any questions going to the operations or financial 
positions of statutory authorities appearing at estimates are relevant questions. 
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The passage in Odgers continues: 

Officers of statutory authorities, therefore, so far as the Senate is concerned, are in the same 
position as other witnesses, and have no particular immunity in respect of giving evidence 
before the Senate and its committees. [14th ed., p.671]  

Those officers do not have an independent discretion to withhold information. As with other witness, 
if officers of the ABC consider that information sought by at estimates ought not be disclosed, they 
should raise a public interest immunity claim to that effect. This obligation and the proper process for 
doing so is set out in a Senate resolution of 13 May 2009. It is then a matter for the committee (in the 
first instance) and ultimately for the Senate to determine whether to press for the information.  

While PII claims are usually made by ministers, it is increasingly accepted that independent statutory 
office-holders may make PII claims directly: Odgers, 14th ed., p.671. I understand the committee has 
been happy to consider PII claims made by the Managing Director of the ABC in previous parliaments. 
That practice is supported by the 2009 resolution. 

Public interest immunity claims 

To sketch the rationale for the 2009 resolution on PII claims, Odgers says ‘It has long been recognised 
that there is information held by government that it would not be in the public interest to disclose.’ It 
goes on to outline ‘potentially acceptable grounds’ for claims of public interest immunity, based on 
cases in the Senate, but cautions that, while those grounds have attracted ‘some measure of 
acceptance in the Senate’, this is: 

…subject to the circumstances of particular cases, the inclusion of an explanation of the harm 
to be caused [by disclosure], and without acceptance of distorted or exaggerated versions of 
the grounds. [14th ed., p. 662]  

This emphasises that the Senate does not accept an approach based on the categorisation of 
documents but seeks to identify the public interest on a case-by-case basis. 

The 2009 order applies these principles to the proceedings of Senate committees. It provides that 
claims to withhold information or documents may only be raised on public interest grounds and must 
be supported by a statement specifying the harm to the public interest that could result from the 
disclosure of the information.  

The claim on staff remuneration 

Mr Anderson provided the committee with a written PII claim, responding to a letter from Senator 
Henderson foreshadowing questions seeking details of remuneration of ABC employees, contractors, 
sub-contractors or workers paid $230,000 per annum or more. Mr Anderson’s letter provides 
contextual information about the ABC’s reporting on remuneration and his reasons for making the 
claim. The claim itself is made on four bases: 

(a) unreasonable invasion of privacy, 
(b) protection of staff from work health and safety risks, particularly in the form of online 

abuse, 
(c) the statutory independence and role of the ABC warrants additional caution in assessing 

requests for the production of information and particularly personal information 
(d) damage to commercial interests. 



Odgers recognises the first and last of those grounds – privacy and commercial confidentiality – as 
having attracted some measure of acceptance: 14th ed., pp 664-5. I am not sure that the second and 
third grounds mentioned are grounds, per se, rather than arguments in support of the privacy claim. 
Of course, it is entirely a matter for the committee how to assess the material put before it here. 

In relation to privacy, Odgers says: 

It is in the public interest that private information about individuals not be unreasonably 
disclosed. It is usually self-evident whether there is a reasonable apprehension of this form of 
harm. It is also usually possible to overcome the problem by disclosing information in general 
terms without the identity of those to whom it relates. [14th ed., p. 665] 

In advice to Senator Henderson I noted that: 

…the Privacy Act does not restrict parliamentary committees in seeking information or the 
provision of information to such committees. Of course, a committee may agree that the 
principles in that Act should inform its consideration of relevant PII claims.  

In relation to commercial confidentiality, Odgers mentions a standalone Senate resolution from 2003 
(a precursor in many ways to the 2009 resolution) that makes it clear that ‘a claim on this ground must 
be based on specified potential harm to commercial interests’, rather than a blanket claim that 
information is commercial and therefore confidential.  

Consideration of the claim 

The Senate generally expects that PII claims be raised on established grounds and specify the harm to 
the public interest that might be occasioned by the provision of the information sought. It would seem 
that Mr Anderson’s claim meets these requirements. It is for the committee to determine whether to 
accept the claim. 

In 2014 my predecessor, Dr Rosemary Laing, explained to the Legal and Constitutional Affairs 
References Committee that the process established by the 2009 resolution is: 

...a means to balance competing public interest claims by government on the one hand, that 
certain information should not be disclosed because disclosure would harm the public interest 
in some way, and by parliament's claim, as a representative body in a democratic polity, to 
know particular things about government administration, so that the parliament can perform 
its proper function of scrutinising and ensuring accountability for expenditure and 
administration of government programs. 

Where such claims are made, a committee may explore whether the provision of the information in a 
different form, or in camera (where available), may satisfy its requirements. The process allows 
committees and witnesses to negotiate on the scope of any request for information and is intended to 
ensure that committees have enough information to determine where the public interest in a 
particular matter lies.  

My advice to Senator Henderson canvassed how the committee dealt with similar matters in previous 
parliaments. This has varied from agreeing to receive information in camera, on the basis of 
commercial sensitivity, to declining requests for confidentiality and PII claims in relation to 
remuneration of Australia Post executives.  



The committee will be aware that it must receive all estimates evidence in public. If it wished to 
receive in camera information from the ABC it would need to do so outside the estimates process. 

The committee has before it letters from Senator Henderson and from Mr Anderson arguing the public 
interest for and against disclosure of the information sought. Parts of the discussion at Tuesdays 
hearing also fleshed out these arguments. The information in Odgers, and senators’ own experience of 
PII claims in other settings, provide some guidance to the committee in assessing these claims. 

Let me know if I can be of any further assistance to the committee. 

Yours sincerely, 

(Richard Pye) 
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13 January 2017 

Mr Ahmed Fahour 
Managing Director & Group CEO 
Australia Post 
GPO Box 1777 
MELBOURNE   VIC   3001 

Dear Mr Fahour 

Request for confidentiality: senior executive remuneration 

I refer to the letter dated 14 December 2016 from Ms Erin Kelly, Corporate Secretary, 
Australia Post, seeking to provide evidence to the Committee on a confidential basis under 
standing order 25(2)(a). The evidence relates to questions taken on notice (nos. 91 and 97) 
during the supplementary budget estimates 2016–17 hearing on 18 October 2016.  
The questions sought information about the remuneration of senior executives at 
Australia Post. 

Senate estimates is a key accountability mechanism that is open and transparent. This is 
reflected in the rules of the Senate that all committees considering estimates must take all their 
evidence in public. 

Australia Post has not made a claim of public interest immunity to withhold information from 
the Committee. Instead, Australia Post has provided some of the information sought under 
standing order 25(2)(a), rather than as part of the estimates process, and has requested that the 
information not be published. This occurred at Australia Post's initiative; the Committee did 
not invite Australia Post to provide evidence under standing order 25(2)(a), as is standard 
committee practice. 

Australia Post's 14 December 2016 letter is now a Committee document and it is open to the 
Committee, and the Senate, to authorise the publication of it. 

Although the Committee may decide to receive evidence on a confidential basis under standing 
order 25(2)(a), this mechanism is not intended to keep valuable information from 
parliamentary and public scrutiny, but is intended to ensure that confidential information may 
remain confidential in those exceptional cases in which it can be justified. 

The Committee has considered the reasons given in Ms Kelly's letter to support the request for 
confidentiality. Based on the information before it, and the principles and rules of the Senate 
outlined above, the Committee's view is that it is appropriate for it to publish the document in 
question. Prior to finalising its decision, however, the Committee has agreed to provide you 
with an opportunity to put forward reasons for the Committee to consider if Australia Post 
wishes to maintain that the document should not be made public. 
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If you conclude that it would not be in the public interest for the document in question to be 
published, you will need to provide to the Committee a statement of the ground(s) for that 
conclusion, specifying the harm to the public interest that could result from the publication of 
the document by the Committee. The Committee will consider your statement and advise you 
of its final decision. Alternatively, if Australia Post does not object to the publication of the 
document, the Committee would appreciate receiving a statement to that effect. 

To enable the timely finalisation of this matter, the Committee seeks your response by 
24 January 2017.  

Finally, the Committee has noted that question 91 sought information regarding the 
remuneration of all Australia Post senior executives. Ms Kelly's 14 December 2016 letter 
provided specific details regarding only the remuneration of the Managing Director and CEO 
and it did not provide information regarding the remuneration of other senior executives, as 
was requested. On behalf of the Committee, I request that this information be provided. 

Yours sincerely 

Senator James Paterson 
Chair 
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THE SENATE 

ENVIRONMENT AND COMMUNICATIONS LEGISLATION COMMITTEE 

7 February 2017 

Mr Ahmed Fahour 
Managing Director & Group CEO 
Australia Post 
GPO Box 1777 
MELBOURNE VIC 3001 

Dear Mr F ah our 

Request for confidentiality: senior executive remuneration 

I refer to the letters dated 14 December 2016 and 24 January 2017 from Ms Erin Kelly, 
Corporate Secretary, Australia Post, seeking to provide evidence to the Committee on a 
confidential basis. 

As I noted in my letter to you of 13 January 2017, Senate estimates is a key accountability 
mechanism that is open and transparent. This is reflected in the rules of the Senate that all 
committees considering estimates must take all their evidence in public. It is only in 
extraordinary circumstances that the Committee will agree to receive information sought 
during estimates on a confidential basis under another process. 

After considering the nature of the information contained in the correspondence and the 
grounds against publication provided in the letter of24 January 2017, the Committee remains 
of the view that the answers to the questions on notice should be made publicly available as 
part of the estimates process. Fundamentally, the Committee considers there are no 
compelling reasons for this particular information about the remuneration of senior executives 
at Australia Post to be hidden from public scrutiny. 

In accordance with Senate standing order 26(2), the documents have been authorised for 
publication and will be made available on the Committee's website and to anyone on request. 

In addition, the Committee has also agreed to make public Australia Post's and the 
Committee's correspondence relating to this matter. This correspondence has been published 
as additional infonnation on the Committee's website. 

As noted above, in coming to.its decision the Committee considered the claims put forward in 
Ms Kelly's letter of 24 January 2017. The Committee's response to these claims and its 
expectations regarding future disclosure of such information are outlined below. 

Claim relating to legislative requirements 

Ms Kelly's letter refers to changed requirements for the repo1iing of senior management 
personnel remuneration made by the Public Governance, Performance and Accountability 
(Financial Reporting) Rule 2015. The Committee wishes to emphasise that the approach taken 
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to the disclosure of senior executive remuneration as prescribed in financial reporting rules 
made by the Government from time to time has no status as far as the rules of the Senate are 
concerned and it cannot be presumed that the Senate or its committees will not insist on 
public disclosure of such information. 

In addition, the Committee has previously been assured by the Minister for Finance that, 
despite the changes to financial reporting requirements made by the Government, 
Commonwealth entities are able to provide details of remuneration to the Committee upon 
request. As the Committee conducts the overwhelming majority of its activities in public, the 
Committee's expectation is that any information provided upon request would similarly 
intended for publication. 

Claim relating to the unreasonable disclosure of personal information and commercial 
confidentiality 

Ms Kelly's letter claims that the public disclosure of executive remuneration would involve 
the unreasonable disclosure of personal information that: 

• would not promote or inform debate of issues of public importance; 
• may have commercial implications for Australia Post; and 
• may present issues of personal safety and security. 

The public disclosure of senior executive remuneration is a common feature of accountability 
within the public sector and for listed companies. While information about the salaries and 
bonuses paid to individual senior executives for major Australian companies and other postal 
services globally is freely available to senators and the Australian public, similar infonnation 
is not available for Australia Post. The Committee also notes that the information sought was 
available in the Australia Post annual report up to 2013-14 and was reported against 
individual senior executives, by name, in the 2010-11 annual report. Accordingly, any 
potential issues of personal safety and security do not appear to be compelling reasons to 
withhold publication. 

The Committee also disagrees with the assertion that disclosure of the information would not 
promote or inform debate about issues of public importance. As a government business 
enterprise governed by Act of Parliament, Australia Post is accountable to the Parliament, and 
its committees, for the use of the public resources with which it has been entrusted. 
As Ms Kelly's letter acknowledges, Australia Post also, at times, declares a dividend to the 
Australian Government as its shareholder. The shareholder ministers are the Minister for 
Communications and the Minister for Finance, who are accountable to the Parliament. 

The provision of info1mation is in itself a necessary, but not sufficient, condition of 
accountability. Senators must also have the opportunity to seek explanations about 
information provided regarding expenditure and other aspects of administration. It is only in 
public session that financial and perfonnance information about the public sector can be 
effectively scrutinised and that the public sector's compliance with accountability 
requirements to the Parliament, and the Australian people, can be clearly demonstrated. 

Ms Kellys letter also notes that Australia Post is a self-funded government business.that does 
not rely on any government funding and, therefore, Ms Kelly asserts that the public disclosure 
of information about Australia Post's expenditure on senior executive remuneration is not 
relevant when considering public expenditure. 

2 



This statement is of particular concern to the Committee. As part of the estimates process, the 
Committee is empowered to take evidence from any bodies that have an impact on the 
expenditure of public funds. Even if an organisation does not receive money through the 
appropriation bills, its operations may have significant implications for the expenditure of 
public funds. In this regard, the Committee notes that operations of Australia Post have a very 
large financial significance to the Commonwealth. The Committee also notes that Australia 
Post has a statutory monopoly for reserved services and is subject to community service 
obligations. 

Breach of contractual confidentiality rights 

Ms Kelly's letter advises that the Managing Director & Group CEO and other senior 
executives are employed under individual contracts that include confidentiality obligations. 

Confidentiality agreements in contracts do not apply to the taking and giving of evidence 
before a Senate committee and, because of parliamentary privilege, a party to a settlement 
cannot.be liable for disclosing the terms of a contract to a committee. 

Other matters and fature approach 

For your future reference, the Committee emphasises that it will not agree to infonnation 
being provided on a confidential basis outside of the estimates process unless a compelling 
case has been made that public disclosure would harm the public interest. Even in cases where 
there may appear to be valid reasons for not publishing particular information, there can still 
be an overriding public interest in the information being made public. 

Furthermore, the Committee remains concerned that, despite your assurances to the 
Committee that the information senators sought regarding senior executive remuneration 
would be provided on notice promptly (Committee Hansard, 18 October 2016, p. 76), 
Australia Post instead sought to provide answers to those questions outside of the estimates 
process and on a confidential basis without the Committee's prior agreement. 

As noted above, there may be extraordinary circumstances where the Committee is willing to 
receive confidential evidence, either in response to a claim of public interest immunity or 
where it is otherwise apparent that particular information should not be publicly disclosed. It 
is a fundamental principle, however, that it is the Committee which must decide whether 
initiating such a course of action is appropriate, not Australia Post. 

Moreover, the Committee considers that Australia Post should be considering ways to 
increase transparency about its operations and expenditure. In particular, the Committee notes 
that NBN Co, another wholly-government owned business enterprise, publishes detailed 
information about the remuneration paid to its senior executives as part of its annual report. 
Questions from the Committee seeking basic facts about senior executive remuneration could 
be avoided in future, and the public interest better served, if Australia Post were to follow 
NBN Co's example. 

Finally, the Committee notes that Ms Kelly has requested that Australia Post be provided with 
a week's notice to 'manage and plan for any issues that will arise from a stakeholder 
perspective'. Beyond this statement, no further explanation is given as to why one week is 
required and what management and planning is required. The opportunity given to Australia 
Post by the Committee to provide reasons as to why publication of the evidence should not 
occur, and the time taken by the Committee to consider its response, has given Australia Post 
adequate time to prepare for any necessary stakeholder management. Given that Committee 
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members initially sought this information at a public hearing in October 2016, and that 
publication of estimates evidence occurs automatically on receipt, a delay will not be 
provided. 

Yours sine rely 

Senator James Paterson 
Chair 
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