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Dear Chair 

 

I refer to correspondence from the Senate Standing Committee for the Scrutiny of Bills  

(the Committee) Secretariat of 22 June 2023 seeking further information on the Greenhouse 

and Energy Minimum Standards Amendment (Administrative Changes) Bill 2023 (the Bill) 

as set out in Scrutiny Digest 7 of 2023.  

 

I have carefully considered the Committee’s question and provide my detailed response 

below.  

 

Significant matters in delegated legislation  

 

The Committee has requested detailed advice on whether the Bill can be amended to provide 

for a review of the operation of declarations made under proposed subsection 27A(1) within a 

specified time.  

 

Proposed subsection 27A(1) would allow the GEMS Regulator to make a legislative 

instrument to declare that specified classes of products, or specified models of products,  

are taken to comply with requirements, or aspects of requirements, of a specified GEMS 

determination in specified circumstances or if specified conditions are complied with.  

 

For example, the GEMS Regulator could make a declaration allowing new, up-to-date or 

equivalent international testing standards or methods to be used and remove the need for those 

suppliers to conduct testing specifically for the Australian market. This measure would reduce 

the risk of inadvertently restricting energy efficient products from entering the Australian 

market and reduce regulatory burden on suppliers of GEMS products, by introducing greater 

flexibility for suppliers to demonstrate compliance with a GEMS determination. 

 

Proposed subsection 27A(3) limits the ability of the GEMS Regulator to make such a 

declaration. The GEMS Regulator may only make a declaration if they are satisfied that the 

declaration would be likely to promote the objects of the GEMS Act, and that any prescribed 

requirements in the regulation are complied with.  



 

Read together, these provisions strike the appropriate balance to provide the necessary 

flexibility to respond quickly to changes in the regulatory regime due to technological 

advances, consumer behaviours and international and domestic markets. The limitation in 

proposed subsection 27A(3) provides an appropriate safeguard in primary legislation that 

limits matters that may be in delegated legislation.  

 

These provisions also provide  necessary flexibility to ensure that the GEMS Regulator may 

efficiently and effectively make and implement declarations under proposed subsection 

27A(1). Importantly, this does not impose any limitations (including timeframes) on the 

GEMS Regulator’s ability to review the operation of declarations made. Instead, as a matter 

of administrative and regulatory best practice, the GEMS Regulator would be able to review 

declarations made at any time to respond to changing regulatory settings, or on a regular basis 

to ensure that a declaration remains fit-for-purpose. This flexibility would also allow the 

GEMS Regulator to best target areas of review in the context of the entire GEMS legislative 

framework. 

 

In addition, the GEMS Scheme as a whole provides significant opportunities for oversight. 

GEMS is established by the Intergovernmental Agreement for the GEMS Legislative Scheme 

(the IGA) to regulate the energy efficiency of products supplied or used within Australia. The 

Ministerial Council responsible for the IGA, comprising of Ministers from each jurisdiction, 

maintains the Inter-Jurisdictional Advisory Committee (the IJAC) to advise the Ministerial 

Council. The IJAC has lead responsibility for developing proposals for new or revised GEMS 

requirements, in consultation with the GEMS Regulator and relevant stakeholders. This 

includes the development and international harmonisation of test procedures and standards. 

To exercise the powers proposed under subsection 27A(1), the GEMS Regulator would 

engage with the IJAC to ensure the declaration made is fit for purpose and adjust the 

declaration as necessary based on IJAC feedback. The Ministerial Council responsible for the 

IGA would then need to approve the new or revised GEMS requirements and timing for their 

introduction. This process ensures Ministerial oversight of any declaration made. 

 

For these reasons, I am satisfied that the approach taken in the Bill ensures the effective 

implementation of the GEMS legislative framework and that it would not be necessary or 

appropriate to amend the Bill to provide for review of declarations made under proposed 

subsection 27A(1) within a specified time.  

 

I thank the Committee for the opportunity to respond. I have copied this letter to the Minister 

for Climate Change and Energy, the Hon Chris Bowen MP.  

 

Yours sincerely 

 

JENNY MCALLISTER  

Assistant Minister for Climate Change and Energy 

 

 

cc: Minister for Climate Change and Energy 

 The Hon Chris Bowen MP 









    
      

  

   

        
  
  

 

               
             

           
             

          

          
             
         
             

            
              

                
               

         

               
             

               
             

             
    

       





Annex A – Response to queries raised by the Committee 

STANDING COMMITTEE FOR THE SCRUTINY OF BILLS
Scrutiny Digest 1 of 2023

Migration Amendment (Aggregate Sentences) Act 2023

Minister’s Response

1.40 The committee requests the Minister's detailed advice as to:

• what alternative approaches were available to respond to the Pearson 
decision and the general concern for community safety; and

• in light of the potential effect of retrospective validation on the 
integrity of Australia's rule of law system and the significant impact of 
this bill on individuals, why these alternative approaches could not 
have been implemented in this case; and

• how the retrospective validation of decisions under the Migration Act 
1958 is intended to interact with decisions which have been 
successfully invalidated by a court or where proceedings have been 
instituted.



• what alternative approaches were available to respond to the Pearson 
decision and the general concern for community safety?

Response 

The Aggregate Sentences Act was implemented to allow the Government to take 
urgent action to address the inconsistencies in the application of the character 
provisions of the Migration Act 1958 arising from the Full Federal Court's decision in 
Pearson, but does not otherwise change the framework within which the character 
test operates.

In the Full Federal Court’s decision in Pearson, the Court held that an aggregate 
sentence is not able to be counted when establishing if someone has a ‘substantial 
criminal record’ and therefore does not enliven the mandatory cancellation provisions 
in the Migration Act.

This meant that a person who is sentenced to a term of imprisonment for 5 years for 
committing a violent offence would be found to have a substantial criminal record 
and would be liable for mandatory cancellation of their visa, whereas if they were 
convicted for a term of imprisonment of more than 5 years on the basis of that same 
offence plus another offence, they would not - simply because that sentence was in 
respect of more than one offence.

The Aggregate Sentences Act does not represent a change in Government policy on 
how aggregate sentences are dealt with under the Migration Act. Rather, the Act re-
instates the previous bi-partisan position that aggregate sentences can be taken into 
account for all relevant purposes under the Migration Act, including the character test 
at section 501 of the Migration Act.

The Government considered only the amendments made by the Aggregate 
Sentences Act would be sufficient to address the issues raised by the Court’s 
decision in Pearson and to restore the original policy intention of the relevant 
provisions of the Migration Act. 



• in light of the potential effect of retrospective validation on the integrity 
of Australia's rule of law system and the significant impact of this bill on 
individuals, why these alternative approaches could not have been 
implemented in this case? 

Response

As stated above, the Aggregate Sentences Act does not represent a change in 
policy in relation to how aggregate sentences were considered under the Act before 
the Court’s decision in Pearson. 

In this regard, aside from the brief period of time between the Court’s decision in 
Pearson on 22 December 2022, and the commencement of the Aggregate 
Sentences Act on 17 February 2023, aggregate sentences have always been 
considered for all purposes of the Migration Act, including for the purpose of the 
Character test at section 501. 

In this sense, the retrospective validation of decisions made prior to the 
commencement of the Aggregate Sentences Act did not change the Government’s 
policy in relation to persons sentenced to aggregate sentences of 12 months (or 
more) imprisonment, and restored the application of the character provisions of the 
Act consistently with how they were previously understood to operate. 

As the Government’s policy in relation to persons of character concern has not 
changed, it was appropriate in these circumstances to ensure that those persons 
affected by the Court’s decision in Pearson are treated consistently with all other 
persons sentenced to single or aggregate terms of 12 months or more imprisonment 
in the interests of community protection.



• how the retrospective validation of decisions under the Migration Act 
1958 is intended to interact with decisions which have been 
successfully invalidated by a court or where proceedings have been 
instituted?

Response

The effect of the Aggregate Sentences Act is that a decision made before 
22 December 2022 to refuse or cancel a visa under s501 in reliance on an aggregate 
sentence is valid, and the non-citizen is an unlawful non-citizen. Unlawful 
non-citizens are liable for detention and removal from Australia.

The Government recognises that some individuals who were impacted by the Full 
Federal Court’s decision in Pearson may have chosen not to seek review or 
revocation of a mandatory cancellation decision in light of the judgment, or may have 
otherwise discontinued review processes.

The Aggregate Sentences Act makes provision for refreshed review periods for 
impacted individuals, on commencement of the legislation, as long as they were 
within the appropriate timeframe to seek review prior to the Pearson decision.

Where a person’s visa cancellation or refusal has been validated on commencement 
of the legislation, they will be restored any review or revocation rights they had 
immediately before 22 December 2022 (the date the Full Federal Court handed 
down its judgment in Pearson). Any person whose review or revocation proceedings 
remain on-hand will not be impacted, and those applications will continue to be 
considered by the Minister or the relevant body, such as the Administrative Appeals 
Tribunal or a court.

Any person whose revocation and review rights were exhausted as at 22 December 
2022 will not have any new review or revocation right re-enlivened due to the 
passage of the Aggregate Sentences Act.
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