


 
              

                
             
                

            
                

  

     
                   

            
                

            
               

               
               

             
                

          

     
                

              
                

               
         

             
              

                
            

             
   

             
              

              
            
              

                 
            

 
               

              
            

                
          



              
             

              
               

    

      
             

              
            

               
             

                 
              

             
            

               
              

             
              

       

  
          

                 
              

                  
          

              
              

              
               

         

              

              
            
                

              
                
               
                     

 



         
             
           

              
            

              
    

             
             

              
                
               

 

           
              

                
           

             
   

 
             

                
              

               
             

                
        

        
            
                 

              
              

              
              

     

                 
            

               
             

                
             

              
        



           
                 

              
           

          
               

           
           

    

 
               

                
              

          

             
             

              
              
            

              
            

              
             

            
               

              
          

      
               

              
             

              
             
           

                
                

  

           
              

              
           
            

            



               
              

              
              

              
              

            
            

    

               
               

            
                

              
              

                
               

               
                 

            
             
             

            
  

     
              

                 
            
            

               
 

 
               

               
               
           

              
            
             

             
              

            





































THE HON STEPHEN JONES MP
ASSISTANT TREASURER AND MINISTER FOR FINANCIAL SERVICES

Parliament House Canberra ACT 2600 Australia
Telephone: (02) 6277 7230 

Ref:  MS23-000521 

Senator Dean Smith
Chair
Senate Standing Committee for the Scrutiny of Bills 
Suite 1.111 
Parliament House 
CANBERRA  ACT  2600

Dear Senator

I am writing in relation to the Senate Standing Committee for the Scrutiny of Bill’s comments in Scrutiny 
Digest 2 of 2023. 

I have attached a detailed response to the Committee’s enquiries about the Treasury Laws Amendment (2023 
Measures No. 1) Bill 2023.

I trust that the information attached provides further context about the drafting of the bill and assists with the 
Committee’s deliberations.

Yours sincerely

The Hon Stephen Jones MP

Enc
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ATTACHMENT A

In your letter, you sought my advice as to:
• why it is considered necessary and appropriate to allow the use of automated decision-making for 

any decision;
• whether all the relevant decisions made using assisted decision-making processes will be non-

discretionary and, if not, what processes are in place to ensure decision-making will comply with 
administrative law requirements (for example, the requirement to consider relevant matters and the 
rule against fettering of discretionary power); 

• what processes ASIC has in place to ensure the integrity and transparency of any assisted decision-
making process, and whether these will be included in law or policy; and

• what processes ASIC has in place to identify potentially incorrect decisions made through an 
assisted decision-making process.

Background
Part 7.6 of the Corporations Act 2001 deals with the licensing and authorisation of providers of financial 
services. Among other things, it sets out education and training standards, and authorisation processes for 
Financial Services Licensees to authorise relevant providers to provide financial services on their behalf. 

Registration on the Financial Adviser Register is not the determinant of whether someone is suitably 
qualified and eligible to provide financial advice. Responsibility for ensuring that a relevant provider meets 
the education and training standards and is a fit and proper person is the responsibility of the Australian 
Financial Services licensee who authorises the person to provide financial advice. The Financial Adviser 
Register provides a central, publicly available record of relevant providers.
 
Currently, the licensees must notify ASIC within 15 business days of authorising a representative to provide 
financial advice. However, from 1 July 2023, it will be an offence for a relevant provider to provide advice 
without being registered on the Financial Adviser Register. The proposed assisted decision-making process 
in the Bill is necessary to ensure that ASIC is able to administer the enhanced registration obligations 
efficiently and effectively, and it will ensure that licensees and relevant providers are not delayed from 
providing financial advice by administrative processes.   

Necessity and appropriateness of assisted decision-making 
The proposed assisted decision-making power applies to decisions made by ASIC under Division 8C of the 
Corporations Act 2001. Division 8C sets out, amongst other things, how Australian financial services (AFS) 
licensees can apply to ASIC to register relevant providers (commonly known as ‘financial advisers’) and the 
circumstances in which ASIC must refuse or grant a registration application. As noted in the Explanatory 
Memorandum, the Bill prescribes circumstances in which ASIC must approve or refuse a registration 
application.

The legislation states that ASIC must grant an application for registration for an application made in 
accordance with sections 921ZA or 921ZB of the Corporations Act 2001. Those sections require AFS 
licensees to make a series of declarations about the relevant provider’s fitness and propriety to provide 
personal financial advice, and their compliance with the professional standards. The required declarations are 
set out in the registration application in a prescribed form created by ASIC. The AFS licensee makes each 
declaration by checking a corresponding box. 

Non-discretionary decision making
ASIC currently makes two alternative decisions under Division 8C. Where the AFS licensee makes all the 
declarations, ASIC must grant the registration application (the law does not require ASIC to scrutinise the 
validity of the declarations). Where the AFS licensee does not make the declarations, ASIC must refuse the 
application. ASIC must also refuse a registration application for a banned or disqualified relevant provider. 

I consider it appropriate to allow ASIC to use assisted decision-making processes to enable ASIC to deliver a 
high standard of service in an effective and efficient manner. The nature of the decision, being based upon 
objective criteria and not involving discretion or qualitative assessment, lends itself to the use of assisted 
decision-making technology. In particular, the decision whether to register a person does not require ASIC to 
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make a substantive decision and confirm that they are qualified and a fit and proper person – the legislation 
requires the licensee to provide that assurance. ASIC’s role is to confirm the making of the declarations 
(noting that it is an offence to make a false declaration and reviews may occur after registration).     

The only substantive decision under Division 8C that ASIC will make using the proposed assisted 
decision-making power is whether to grant an application for registration. If the registration application is 
granted, the decision-making process will be fully automated. If it appears that ASIC must refuse a 
registration application because for example the licensee has not made all required declarations or the 
relevant provider is subject of a banning order, ASIC staff take over the decision-making process. This is an 
important and appropriate safeguard to ensure that if the automated decision process were to incorrectly 
refuse an application it would not adversely affect a potential AFS licensee.    

The assisted decision-making processes will not require algorithmic decision-making, big data analytics or 
machine learning. Each decision is a reviewable by the Administrative Appeals Tribunal and ASIC must 
maintain appropriate records. ASIC will store information sourced as part of the application process in a 
secure environment and it will handle the data in accordance with ASIC’s Privacy Policy, which is subject to 
review at least every two years.

Processes to ensure integrity and transparency
The Bill includes provisions to promote the appropriate use of assisted decision-making processes, including: 

• ASIC must arrange the use of assisted decision-making processes, and these processes must be under 
ASIC’s control;

• any decision made by such processes must comply with all the requirements of the legislative 
provisions under which ASIC made the decision (this means, for instance, that any review 
mechanism applicable to the decision remains in place); and

• ASIC has the power to change a decision made by an assisted decision-making process if it is 
satisfied that the decision is wrong (in this circumstance, ASIC can amend such a decision without 
the AFS licensee needing to commence a formal review process).

The following existing components of the regulatory regime support the integrity and transparency of the 
assisted decision-making process: 

• ASIC must notify affected parties (the AFS licensee and the relevant provider the subject of the 
application) by sending out a notice of registration or notice of refusal;

• ASIC must display the registration status of a relevant provider on its Financial Adviser Register 
(a public register); and

• affected parties have a right of review of any registration decision in the Administrative Appeals 
Tribunal. 

ASIC will provide detailed public guidance about the registration obligation, including when ASIC will 
approve or refuse an application for registration. ASIC will also conduct webinars with industry prior to the 
commencement of the registration process.

Identifying potentially incorrect decisions
The prescriptive nature of the registration regime means that there is a very low risk that ASIC will make an 
incorrect decision regarding a registration application. As noted above, responsibility for providing assurance 
that a relevant provider is qualified and a fit and proper person rests with the AFS licensee. The registration 
process that is the subject of this Bill does not look behind the declarations made by licensees. The only 
additional check conducted by ASIC is to check the relevant provider is not the subject of a banning order or 
disqualification as a relevant provider. However, post registration reviews may occur.

As noted above, there will be involvement by ASIC staff in any decision to refuse a registration. 
Furthermore, ASIC must notify an applicant and the relevant provider of a decision to refuse to register a 
relevant provider within five business days. Similarly, ASIC must notify an applicant and the relevant 
provider as soon as practical that a relevant provider is registered in response to an application, and this 
registration is recorded on the public Financial Adviser Register. Taken in conjunction with the ASIC staff 
review process, these notification timeframes will assist in promptly identifying and rectifying any errors.




