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Dear Senator 

 

Response to the Senate Scrutiny of Bills Committee – Scrutiny Digest 2/23 - Migration 
Amendment (Australia’s Engagement in the Pacific and Other Measures) Bill 2023 
 

Thank you for your correspondence of 9 March 2023 concerning matters raised by the 

Senate Scrutiny of Bills Committee (the Committee) in the Scrutiny Digest 2 of 2023 for 

advice in relation to the Migration Amendment (Australia’s Engagement in the Pacific and 

Other Measures) Bill 2023 (the Bill). I welcome the opportunity to respond to the 

Committee’s comments, as outlined below. 

 

Committee questions related to use of delegated legislation in the Bill 

The Committee requested more detailed advice as to why it is considered necessary and 

appropriate to include much of the detail of the operation and requirements of a visa pre-

application process in delegated legislation. 

 

It is necessary and appropriate to include detail of the operation and requirements of a visa 

pre-application process in delegated legislation because of the requirement for flexibility in 

relation to that detail. As the use of a visa pre-application process in the form of a ballot will 

be a novel methodology for filtering potential visa applicants, it would be inappropriate to 

lock down the detailed eligibility requirements for entering the ballot, or the procedures 

surrounding the ballot, in the Migration Act 1958 (the Migration Act). Those details will vary 

between different visas. The requirements may also be subject to adjustment in light of 

practical experience with the use of ballots. The migration system needs to be adaptable and 

responsive to economic changes and the policies of the Australian Government of the day, 

with adaptation and response occurring as quickly as possible. Primary legislation is not 

suitable for this purpose. 

 

As with existing criteria for making an application for a visa and criteria for the grant of visas, 

these are matters of detail that need to respond to current climates. Because of the volume 

of legislation and frequency of amendment, they are appropriate for delegated legislation. 

Criteria relating to the grant of visas have been located in delegated legislation since 

detailed statutory visa criteria were first introduced in 1989.  

 



2 
 

The current migration regulations, the Migration Regulations 1994 (the Migration Regulations) 

have been in effect since 1 September 1994. Over that period of almost 29 years it has been 

the consistent practice of all Governments to include detailed visa criteria in the Migration 

Regulations rather than the Migration Act. This is consistent with the structure of the 

Migration Act, as amended from 1 September 1994 by the Migration Reform Act 1992.  

 

In particular, subsection 46(3) of the Migration Act provides that the regulations may 

prescribe criteria that must be satisfied for an application of a specified class to be a valid 

application. It is consistent with that overarching approach for the details of the visa pre-

application process to also be set out in delegated legislation. The effect of the Bill is that the 

Migration Regulations will need to be amended to require an applicant for a visa to have 

been selected in an applicable visa pre-application process in order to make a valid 

application for a particular visa.  

 

The details of the visa pre-application processes will be set out in determinations by the 

Minister in the form of a legislative instrument. The use of legislative instruments for this 

purpose is to provide additional flexibility, as compared to requiring regulations to be made. 

However, there is no loss of accountability to the Parliament as the Ministerial 

determinations are subject to disallowance. In particular, the core provisions, stating who is 

eligible to enter a particular ballot, must always be set out in a Ministerial determination. This 

ensures that there is full accountability to the Parliament – the regulations requiring a person 

to have been selected in a ballot will be disallowable, and the Ministerial determination of 

eligibility to enter the ballot will also be disallowable. 

 

Safeguards in relation to the use of automated systems to decisions will be made 

appropriately and not subject to legal error 

The Committee requested more detailed advice as to what safeguards are in place, if any, to 

ensure that automated decisions will be made appropriately and not subject to legal error. 

 

The proposed automation is limited to acceptance of a person’s registration in a ballot and 

the random selection of registered entrants. There does not appear to be any risk of legal 

error in this process (e.g. wrongly blocking a person’s attempted registration), as the 

eligibility requirements, which will be few in number, are required to be objective (e.g. age, 

passport held – see paragraph 46C(21)(c) of Bill). The process of random selection will 

involve a simple algorithm.  

 

It does not appear to be necessary to provide for legislative safeguards to ensure 

appropriate decision-making or to avoid legal error.  

 

Safeguards to ensure the transparency and integrity of automated systems  

The Committee requested more detailed advice as to whether the Bill can be amended to 

include specific safeguards that ensure the transparency and integrity of any automated 

system used. 

 

The limited nature of the proposed automation (as outlined immediately above) is such that 

specific legislative safeguards do not appear to be required. The use of an automated 

process to conduct the random selections is itself an assurance of transparency and 

integrity, in that it eliminates manual intervention in the process.   
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The operation of the computer system will be subject to standard quality assurance 

processes within the Department of Home Affairs and the Department’s operations are 

subject to review by the Australian National Audit Office.  

A general power to create visa pre-application processes in relation to any category of visa 

The Committee requested more detailed advice in relation to the reasons for providing a 

general power to create visa pre-application processes in relation to any category of visa. 

The use of a ballot is an accepted part of immigration systems around the world (e.g. the 

green card system in the USA and the Pacific Access Category in New Zealand). The 

methodology has a potential for use in visas where the number of eligible applicants greatly 

exceeds the number of places available under the visa program. Whether the ballot is used 

in relation to any visa will be a matter for the Government of the day and subject to 

Parliamentary scrutiny and disallowance. It is therefore appropriate to create the capacity to 

utilise a ballot, subject to necessary, disallowable future amendments to the Migration 

Regulations, if that is the decision of Government. As noted in the Explanatory Memorandum 

to the Bill, the benefits of a ballot to select eligible visa applicants may include: 

 more efficient visa processing and more effective management of departmental

resources, by managing the rate of visa applications received by the Department and

avoiding large numbers of applications that cannot be accommodated within the annual

migration program and which may lead to long and unrealistic visa processing queues,

or visa refusals where the annual cap has been met;

 equitable and fair access to temporary and permanent migration programs which are

regularly over-subscribed;

 avoidance of the requirement for visa applicants to pay the non-refundable first

instalment of the visa application charge (VAC) for an application which may be subject

to a lengthy queue due to the limited number of places in the migration program, or

refusal where the annual cap has been met. Although a prospective visa applicant may

be required to pay a small registration charge to enter the ballot, the person will only be

required to pay the VAC if a visa application is made following selection in the ballot,

selections for which would match allocated places in the migration program; and

 accurate targeting of priority cohorts for particular visas. For example, the eligibility

requirements to enter the ballot will be able to limit eligibility to participate in the ballot by

reference to any objective criteria that are relevant to the particular visa, including

nationality in the case of the PEV, and possibly including matters such as occupation,

skills, and work experience for other visas.

I thank the Committee for its consideration of this important Bill. 

Yours sincerely 

CLARE O’NEIL 

23 March 2023 
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