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Chapter 2

Concluded matters

2.1 This chapter considers the responses of legislation proponents to matters
raised previously by the committee. The committee has concluded its examination of
these matters on the basis of the responses received.

2.2 Correspondence relating to these matters is available on the committee's
website.*

Education Legislation Amendment (2020 Measures No. 1)
Bill 2020°

Purpose This bill seeks to amend various Acts in relation to higher
education and vocational education and training to:

. extend the unique student identifier (USI) regime to all
higher education students by requiring students
commencing from 1 January 2021, and all students from
1 January 2023, to have a USI in order to be eligible for
Commonwealth assistance;

. clarify that a student’s HELP balance is taken to be
reduced immediately after the census date for HECS-HELP
assistance, FEE-HELP assistance and VET FEE-HELP
assistance, and immediately after the census day for VET
student loans;

D provide undergraduate students seeking FEE-HELP loans
with an exemption from the requirement to pay the
25 per cent loan fee for units of study with census dates
from 1 April to 30 September 2020; and

o make minor technical amendments
Portfolio Education
Introduced House of Representatives, 11 June 2020
1 See
https://www.aph.gov.au/Parliamentary Business/Committees/Joint/Human Rights/Scrutiny
reports.
2 This entry can be cited as: Parliamentary Joint Committee on Human Rights, Education

Legislation Amendment (2020 Measures No. 1) Bill 2020, Report 10 of 2020; [2020]
AUPJCHR 128.
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Passed both Houses on 18 June 2020

Rights Education
Status Concluded examination
2.3 The committee requested a response from the minister in relation to the bill

in Report 8 of 2020.3

Unique student identifier

2.4 Schedule 1 of the bill would amend the Higher Education Support Act 2003 to
provide that, all new higher education students commencing study from
1 January 2021, and all students (including existing students) from 1 January 2023,
are required to have a unique student identifier (USI) in order to be eligible for
Commonwealth assistance.” The bill would also amend the VET Student Loans Act
2016 to provide that all applications for VET student loans made on or after
1 January 2021 must include a student’s usl.”

Summary of initial assessment
Preliminary international human rights legal advice
Right to education

2.5 As noted, the bill would require that higher education students and VET
student loan students must obtain a USI, an identifying indicator which is designed to
remain with a person for life, in order to qualify for a Commonwealth supported
education place. The bill does not provide for any exemption to be made for students
who do not wish to obtain a USI, for example due to privacy concerns.® Given that
the lack of a USI would appear to bar a student from obtaining Commonwealth
financial assistance in order to undertake further education, this appears to engage

3 Parliamentary Joint Committee on Human Rights, Report 8 of 2020 (1 July 2020), pp. 28-31.

4 Schedule 1, items 1-4. Commonwealth assistance includes FEE-HELP, OS-HELP, and SA-HELP.
FEE-HELP is a loan available to Commonwealth supported students to pay for all or part of the
tuition fees association with higher education studies. OS-HELP is a loan to assist students
enrolled in a Commonwealth supported place who study some of their course overseas.
SA-HELP is a loan to pay for all or part of the student services and amenities fee charged by a
higher education provider.

5 Schedule 1, items 6-7.

6 Applying for a USI requires the provision of personal information to the USI Registry System.
This engages the right to privacy, as guaranteed under article 17 of the International Covenant
on Civil and Political Rights. This is not identified in the statement of compatibility. This entry
does not discuss the engagement of this right, noting the privacy protections set out in the
Student Identifiers Act 2014, Student Identifiers Regulation 2014, and the Privacy Act 1988.
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and may limit the right to education, as recognised in the statement of
compatibility.”

2.6 The right to education is guaranteed by article 13 of the International
Covenant on Economic, Social and Cultural Rights, which provides that higher
education shall be made equally accessible to all, in particular by the progressive
introduction of free education.® States have a duty to refrain from taking
retrogressive measures, or backwards steps, in relation to the realisation of the right
to education.’ The measures in this bill, which would, in future, deny Commonwealth
financial assistance to undertake further education to students without a USI, may
constitute a retrogressive measure with respect to the obligation to progressively
introduce free education. Retrogressive measures, a type of limitation, may be
permissible under international human rights law providing that they address a
legitimate objective, are rationally connected to that objective and are a
proportionate way to achieve that objective.™

2.7 With respect to the objective of the proposed measure, the statement of
compatibility explains that the requirement that all higher education students have a
USI will enable the government to de-commission the Commonwealth Higher
Education Student Support Number (CHESSN), a government-issued identifier for
Commonwealth-supported students.' It also states that these amendments will
promote the right to education because having a US| which can track a student's
entire tertiary education journey will strengthen the integrity and richness of data
available in order to inform policy development and program delivery.'? However, it
is not clear that these would constitute legitimate objectives for the purposes of
human rights law. To be capable of justifying a proposed limitation on human rights,
a legitimate objective must address a pressing or substantial concern and not simply
seek an outcome regarded as desirable or convenient. The statement of
compatibility explains that this measure will facilitate the de-commissioning of the
CHESSN. However, administrative convenience, in and of itself, is unlikely to be
sufficient to constitute a legitimate objective for the purposes of international
human rights law. Further, while the statement of compatibility explains that a USI

7 Statement of compatibility, pp. 7-8.

8 See, article 13(2)(c).

9 See, UN Committee on Economic, Social and Cultural Rights, General Comment 13: the Right
to education (1999).

10  See, for example, UN Committee on Economic, Social and Cultural Rights, General Comment
13: the Right to education (1999) [44]-[45].

11  Statement of compatibility, p. 7. The CHESSN is a unique personal identification number
allocated to Commonwealth supported students as part of their first application or enrolment
process. It is intended that students should have one CHESSN for the duration of their studies.
The identifier is used to help monitor and manage Commonwealth assistance.

12  Statement of compatibility, pp. 7-8.
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regime will enable the government to better inform policy development and
program delivery by tracking a student's progress through all their tertiary studies, it
is not clear that this is not already possible through the use of data associated with a
CHESSN, which is designed to remain with students for the duration of their studies,
or by other means.

2.8 It is also unclear whether this measure would constitute a proportionate
limit on the right to education. The statement of compatibility notes that these
measures may limit the right to education by requiring all students to have a USI
before they can access Commonwealth assistance. However it states that any
barriers are limited, as the process for applying for a USI is simple and free.™ It also
highlights that existing higher education students will have until 1 January 2023 to
obtain a US|, giving them ample time to do so.'* These are relevant considerations;
however in assessing proportionality it is necessary to consider whether a proposed
measure seeks to impose a blanket rule, or whether it provides flexibility to treat
different cases differently. While the explanatory materials appear to anticipate that
an exemption from the requirement to obtain a USI may apply,™ the bill itself does
not provide any avenue for students to request an exemption. By way of comparison,
students completing a VET course are currently able to request an exemption from
the requirement to possess a USI where they provide the details of a genuine
personal objection to being assigned a student identifier.'® It may be that such an
exemption with respect to the measures in this bill will be contained in a legislative
instrument, however no such information has been provided.

2.9 Further information is required in order to assess the compatibility of the
measure with the right to education, and in particular:

(a) whether the requirement that higher education students obtain a USI
in order to be eligible for Commonwealth assistance pursues a
legitimate objective that addresses an area of public or social concern
that is pressing and substantial enough to warrant limiting the right to
education; and

(b) whether any exemption from the requirement that higher education or
VET students must possess a USI before they may receive
Commonwealth financial assistance will apply, and if so, the details of
any such exemption.

13 Statement of compatibility, p. 7.
14  Statement of compatibility, p. 7.
15  See, statement of compatibility, p. 6; and explanatory memorandum, p. 11.

16  Student Identifiers (Exemptions) Instrument 2018, section 8.
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Committee's initial view

2.10 The committee noted that the extension of the USI regime may engage and
limit the right to education but considered that, based on the information provided
in the statement of compatibility, the measure appears to provide a proper
administrative basis for the USI.

2.11 In order to assess the compatibility of this measure with the right to
education, the committee sought the minister's advice as to the matters set out at
paragraph [2.9].

Minister's response’’

2.12  The minister advised:

The Act mandates that new higher education and VET students
commencing studies from 1January 2021, and all higher education
students from 1 January 2023, must obtain a USI in order to be eligible for
Commonwealth financial assistance. This means that students will not be
able to use the Commonwealth Higher Education Loan Program (HELP) or
VET Student Loans (VSL) schemes to pay for their studies if they do not
have a USI. However, crucially, students will still be able to study at higher
education and VET providers if they do not have a USI-they will simply
need to pay their tuition fees up front. Whilst this requirement does place
some limitations on the ability for students to study (as some students
may not be able to afford to pay their tuition fees up front), these
limitations are reasonable, necessary and proportionate to achieve the
legitimate policy objectives of the Act.

There are currently two Government-issued student identifiers in the
tertiary education sector: the student identifier in the VET sector, and the
Commonwealth Higher Education Student Support Number (CHESSN) in
the higher education sector. The Act will facilitate the provision of a single
student identifier to each student that will record a student's entire
tertiary education journey by expanding the student identifier to higher
education.

The amendments in the Act mirror the current requirement that a student
be assigned a CHESSN in order to access Commonwealth financial
assistance. Rationalising the number of student identifiers in tertiary
education from two to one will reduce red tape for students and providers,
and will ensure a seamless journey for students in the tertiary education
sector.

17  The minister's response to the committee's inquiries was received on 17 July 2020. This is an
extract of the response. The response is available in full on the committee's website at:
https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_
reports.
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Further, there are limited barriers impeding a student from obtaining a USI
and, in turn, accessing Commonwealth assistance, as the process for
applying for a USI is simple, and there is no associated cost for applicants.
Existing students will also have ample time between the commencement
of the Act and 1 January 2023 to ensure that they have applied for, and
obtained, a USI. Further, when necessary, higher education providers,
Tertiary Admission Centres and the Australian Government Department of
Education, Skills and Employment may also assist a student by applying for
a USI on behalf of the student (with consent from the student).

To the extent the Act limits the right to education, these limits are
justifiable as they are reasonable, necessary and proportionate to
achieving the legitimate objectives of the Act described above.

Exemption from the requirement that higher education or VET students
must possess a USI before they may receive Commonwealth financial
assistance

The Committee requested clarification on whether any exemption from
the requirement to possess a US| prior to receiving Commonwealth
financial assistance would be granted.

Under section 53 and section 53A of the Student Identifiers Act 2014, the
Student Identifiers Registrar may grant an exemption to the requirement
to hold a student identifier if an 'issue' applies. The effect of this provision
is that student may apply to the Registrar for an exemption. Approval of an
application for an exemption would allow a student to receive their VET
statement of attainment, or higher education award, in the absence of a
student identifier.

However, this exemption does not extend to an application for financial
assistance under the Higher Education Support Act 2003 or the VET
Student Loans Act 2016. This is to ensure that the legitimate objectives
described in response to the Committee's first question (set out above) are
achieved.

It is important to note that in 2019, less than 20 students applied to the
Registrar for an exemption to the requirement to hold a USI, and all
applications were granted. As such, it is expected that only a very small
number of students would seek to apply for an exemption from the
requirement to have a USI, and these students would still be able to study
and obtain a VET statement of attainment or higher education award.

Concluding comments
International human rights legal advice
Right to education

2.13 In relation to the objective of the measure, the minister advised that
introducing a single USI, and de-commissioning the CHESSN and VET student
identifier, will reduce red tape for students and providers in the tertiary education
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sector. This reflects information contained in the statement of compatibility, which
also noted that introducing a single USI for higher education students will enable the
government to better inform policy development and program delivery by tracking a
student's progress through all their tertiary studies.

2.14  As noted in the initial analysis, to be capable of justifying a proposed
limitation on human rights, a legitimate objective must address a pressing or
substantial concern and not simply seek an outcome regarded as desirable or
convenient. From the information provided, it remains unclear as to whether the
introduction of a mandatory USI for all higher education students would address a
pressing or substantial concern. While the minister advised that this measure will
facilitate the decommissioning of two existing student identifiers, administrative
convenience is unlikely to be sufficient to constitute a legitimate objective for the
purposes of human rights law. Further, it is not clear how a USI regime will enable
the government to better inform policy development and program delivery by
tracking a student's progress through all their tertiary studies, in a manner which is
not already possible through the use of data associated with a CHESSN, which is
designed to remain with students for the duration of their studies, or by other
means.

2.15  Further information was also sought with respect to the proportionality of
the proposed measures, namely whether any exemption from the requirement that
higher education or VET students must possess a US| before they may receive
Commonwealth financial assistance will apply. The minister advised that, while an
exemption could be sought in order to receive a VET statement of attainment or
higher education award in the absence of a student identifier, no exemption would
be provided to an application for financial assistance under the Higher Education
Support Act 2003 or the VET Student Loans Act 2016. This minister advised that this is
to ensure that the legitimate objectives of the measure are achieved, and noted that
there are limited barriers impeding a student from obtaining a USI, which is a simple
and free process. It is useful that the process to obtain a USI itself would appear to
be straightforward, and would not itself constitute a barrier for students. However, it
is the capacity to seek an exemption from this requirement, and to treat different
cases differently, which is relevant in assessing the proportionality of the measure.
There may be many reasons why a student may wish to seek an exemption from the
requirement to have a single identifier which tracks their progress through all their
tertiary studies, including, for example, victims of domestic violence who may not
want their personal information included in such a centralised way. It is not clear,
from the information provided, why no exemption is established with respect to an
application for financial assistance. The minister noted that 20 students sought an
exemption from the requirement to obtain a USI with respect to receiving a VET
statement of attainment or higher education award in 2019, and advised that all
these requests were granted. This would appear to indicate that the existing
exemption provision is being utilised, and would not be unduly burdensome to
administer.

Education Legislation Amendment (2020 Measures No. 1) Bill 2020
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2.16  The measures in this bill would, in future, deny Commonwealth financial
assistance to undertake further education to students without a USI. The minister
advised that students will still be able to study at higher education and VET providers
if they do not have a USI, they will 'simply need to pay their tuition fees up front'.
However, it is noted that many higher education fees may be prohibitively expensive
for a large number of students. In such instances, the measure may constitute a
retrogressive measure with respect to the obligation to progressively introduce free
education. While retrogressive measures may be permissible under international
human rights law, they must address a legitimate objective, and constitute a
proportionate way to achieve that objective. However, as set out above, it is not
clear that these measures seek to achieve a pressing and substantial concern such as
to constitute a legitimate objective for the purposes of human rights law, or
constitute a proportionate limit on the right to education.

Committee view

2.17 The committee thanks the minister for this response. The committee notes
that this bill requires that new higher education and VET students commencing
studies from 1 January 2021, and all higher education students from 1 January
2023, must obtain a unique student identifier (USI) in order to be eligible for
Commonwealth financial assistance.

2.18 The committee notes that the extension of the USI regime may engage and
limit the right to education, which provides that higher education shall be made
equally accessible to all, in particular by the progressive introduction of free
education. The committee notes that, as a person without a USI would not be able
to apply for Commonwealth financial assistance under this measure, this may
constitute a retrogressive measure with respect to the obligation to progressively
introduce free education. Retrogressive measures may be permissible under
international human rights law providing that they address a legitimate objective,
are rationally connected to that objective and are a proportionate way to achieve
that objective.

2.19 The committee notes the minister’s response and the legal advice and
considers that the measure establishes a proper administrative basis for the USI
but that it is not clear that the proposed expansion of the USI scheme seeks to
achieve a legitimate objective for the purposes of human rights, being one which
addresses a pressing or substantial concern.

2.20 The committee considers that the lack of an exemption from the
requirement for all students seeking Commonwealth financial assistance to obtain
a USI means that these measures may not constitute a proportionate limitation on
the right to education.
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2.21 The committee considers that the proportionality of this measure would be
assisted if the legislation were amended to establish an exemption from the
requirement to obtain a USI in order to apply for Commonwealth financial
assistance.

2.22 The committee draws these human rights concerns to the attention of the
minister.

Education Legislation Amendment (2020 Measures No. 1) Bill 2020



Page 20 Report 10 of 2020

National Disability Insurance Scheme Amendment
(Strengthening Banning Orders) Bill 2020*

Purpose This bill seeks to amend the National Disability Insurance
Scheme Act 2013 to broaden the circumstances in which the
National Disability Insurance Scheme (NDIS) Commissioner may
make a banning order against an NDIS provider or other person

Portfolio National Disability Insurance Scheme
Introduced House of Representatives, 12 June 2020
Rights Persons with disability; privacy

Status Concluded examination

2.23  The committee requested a response from the minister in relation to the bill
in Report 8 of 2020.

Publication of personal information on NDIS Provider Register

2.24  The National Disability Insurance Scheme Act 2013 (NDIS Act) currently
provides that the National Disability Insurance Scheme Quality and Safeguards
Commissioner (Commissioner) can make a banning order prohibiting or restricting
specified activities by National Disability Insurance Scheme (NDIS) providers and
persons currently employed or engaged by a NDIS provider.

2.25 This bill seeks to broaden the circumstances in which the Commissioner may
make a banning order, so as to allow an order to be made:

. in relation to a person no longer employed or engaged by an NDIS provider,?
and to provide that the banning order will remain in force despite a person
ceasing to deliver NDIS services;* and

. proactively by the Commissioner where the person has not previously been
employed or otherwise engaged by an NDIS provider, or not been an NDIS

1 This entry can be cited as: Parliamentary Joint Committee on Human Rights, National
Disability Insurance Scheme Amendment (Strengthening Banning Orders) Bill 2020, Report 10
of 2020; [2020] AUPJCHR 129.

2 Parliamentary Joint Committee on Human Rights, Report 8 of 2020 (1 July 2020), pp. 32-36.
3 Schedule 1, item 2.
4 Schedule 1, item 4, proposed subsection 73ZN(5A)
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provider themselves, and the Commissioner reasonably believes that the
person is not suitable to be so involved.”

2.26 In addition, the NDIS Act currently provides that the NDIS Provider Register
(Register) must include the name of persons who are, or were, NDIS providers and
set out any information about banning orders made against such persons. The bill
proposes expanding this to allow the Register to include information in relation to
individual employees of NDIS providers who have had banning orders made against
them. The information included may include the person’s name, their Australian
Business Number (if any), information about the banning order and any other matter
prescribed by the NDIS Rules.®

Summary of initial assessment
Preliminary international human rights legal advice
Rights of persons with disabilities and right to privacy

2.27  As this legislation is designed to expand the NDIS Commissioner’s powers to
allow a banning order to be made against a person who may pose a risk of harm to
people with disabilities, to prevent them from entering or re-entering the NDIS
sector, it appears to promote the rights of persons with disabilities. The right to be
free from all forms of violence, abuse and exploitation is enshrined in article 16 of
the Convention on the Rights of Persons with Disabilities, which requires that State
parties shall take all appropriate legislative, administrative, social, educational and
other measures to protect persons with disabilities, both within and outside the
home, from all forms of exploitation, violence and abuse.” As the statement of
compatibility notes, this recognises that some NDIS participants are amongst the
most vulnerable people in the community, and these changes could promote the
rights of such people with disability to live free from abuse, violence, neglect and
exploitation.®

2.28 However, publishing on a public website the personal details of employees
who are subject to a banning order is also likely to limit the right to privacy, as such
data contains personal reputational information that may affect an individual's ability
to get employment in other, unrelated sectors. The right to privacy protects against
arbitrary and unlawful interferences with an individual's privacy and attacks on
reputation. It includes respect for informational privacy, including the right to
respect for private and confidential information, particularly the storing, use and

5 Schedule 1, item 3 proposed subsection 73ZN(2A).

6 Schedule 1, item 5, proposed subsection 73ZS(5A).

7 Convention on the Rights of Persons with Disabilities. Article 16(1).
8

Statement of compatibility, p. 5.
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sharing of such information. It also includes the right to control the dissemination of
information about one's private life.’

2.29 The right to privacy may be subject to permissible limitations where the
limitation pursues a legitimate objective, is rationally connected to that objective and
is a proportionate means of achieving that objective.

2.30  Minimising the risk of banned individuals working with people with disability
is a legitimate objective for the purposes of international human rights law, and
making such information publicly accessible is likely to be effective to achieve (that
is, rationally connected to) that objective. However, it is not clear that the inclusion
of this personal information on a public website would be a proportionate means of
achieving that objective.

2.31 The initial analysis stated further information was required in order to assess
the proportionality of the measure in relation to the right to privacy, in particular:

. why the bill allows the NDIS Provider Register to include any 'information
about the banning order', without any restriction on the level of detail that
will be included;

. why it is necessary to list the names of current and former employees of
NDIS providers who are subject to a banning order on a public website, and
whether there are other less rights-restrictive means to achieve the stated
objective (for example, allowing the Register to be accessed on request); and

. when is such information included in the Register and what safeguards are in
place to ensure that an individual's right to privacy is adequately protected
pending any review of a banning order decision.

Committee's initial view

2.32  The committee considered that the bill, which is designed to help prevent
the violence, abuse, neglect and exploitation of persons with disabilities, promotes
and protects the rights of persons with disabilities. However, publishing on a public
website the details of employees who have been banned also engages and limits the
right to privacy. However, this may be a permissible limitation if it is shown to be
reasonable, necessary and proportionate.

2.33  In order to fully assess the compatibility of this measure with right to privacy,
the committee sought the minister's advice as to the matters set out at
paragraph [2.31].

9 International Covenant on Civil and Political Rights, article 17.
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Minister's response

2.34

The minister advised:

The practical effectiveness of a banning order relies on appropriate
publication of information about the banned provider or worker on a
register accessible to the public. People with disability are a vulnerable
cohort and only a public register provides sufficient visibility to ensure
people with disability are informed of the risks associated with certain
providers and individuals.

The NDIS Provider Register is generally publically available, and people
with disability and their representatives can search to ensure that
particular providers or workers are not subject to banning orders. It will
also be a tool for providers looking to employ workers to ensure the
employees they recruit are safe to work with people with disability and
provide NDIS services.

Publishing information authorised by rules may impact a person's privacy.
However, the overarching aim of a banning order is to protect persons
with disability, noting that there must be an objective basis for making the
order, and some impact on privacy is necessary. The rules are disallowable
and open to scrutiny by the Australian parliament.

The publication of the NDIS Provider Register is discretionary, although the
rules prevent the Commissioner from publishing information that is
considered contrary to the public interest or to the interests of persons
with disability receiving supports or services.

In deciding what is to be published, the Commissioner is guided by the
principles underlying the provisions in the NDIS Act that preclude the
inappropriate disclosure of personal or otherwise sensitive information, as
well as privacy legislation. These provisions place appropriate limitations
on the Commissioner's discretion to include personal information on the
register.

The matters included in the NDIS Provider Register do not, and will not
under the Bill, extend to any highly sensitive information about the person
subject to the banning order. However, a high level of flexibility in relation
to the NDIS Provider Register is necessary to support the exercise of choice
and control by people with disability in response to the developing NDIS
market. In this case, the flexibility of enabling additional matters to be
prescribed by the rules will allow the Commissioner to respond if
situations arise where the person's name and ABN (if any) are insufficient
to adequately and accurately identify the person. Any matters prescribed

10

The minister's response to the committee's inquiries was received on 21 July 2020. This is an
extract of the response. The response is available in full on the committee's website at:

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_

reports.
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would be directed to factors which would avoid confusing the person with
someone else, such as the location, nature of services or manner of
operation.

As a request for an internal review does not affect the operation of the
banning order. It would not be in keeping with the protective function of a
banning order to remove the name of the banned provider or worker from
the NDIS Provider Register. Rather, a notification on the register that the
decision is under review could be included.

For the reasons outlined above, it is important for the NDIS Commissioner
to have flexibility in relation to the information to be published on the
register. Given this, | do not consider it appropriate to include prescription
around such information in the primary legislation.

Concluding comments
International human rights legal advice
Right to privacy

2.35 The minister stated that the practical effectiveness of a banning order relies
on appropriate publication of information, which is accessible to the public. The
minister stated that people with disability are a vulnerable cohort and only a public
register provides sufficient visibility to ensure people with disability are informed of
the risks associated with certain providers and individuals. The minister noted that,
although the bill allows the NDIS Provider Register to include any 'information about
the banning order', without any restriction on the level of detail that will be included,
the Commissioner's discretion to include personal information on the register would
be limited as the Commissioner would be guided by the principles underlying the
NDIS Act which preclude the inappropriate disclosure of personal or otherwise
sensitive information, and by privacy legislation. The minister also advised that the
bill will provide flexibility, enabling additional matters to be prescribed by the rules
which would allow the Commissioner to provide further information about a
provider or worker where their name and other particulars would be insufficient to
identify them. The minister noted that any such additional matters would be directed
to factors which would avoid confusing the person with someone else, such as the
location, nature of services or the manner of operation. The minister further advised
that where a review of a banning order has been sought, this request does not affect
the operation of the banning order, and that it would therefore be inappropriate to
remove the name of a banned provider or worker from the Register in such
circumstances. Rather, the minister stated, a notification on the Register that a
decision is under review could be included.

2.36 The measures which the minister has outlined could serve to provide some
safeguards with respect to the right to privacy. For example, where a person had
sought a review of a banning order, and a notice of this was placed on the register,
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this may assist somewhat in protecting that person's right to privacy, which includes
the right to reputation.!

2.37 However, it is not clear that making such information about a banning order
available on a public website would constitute the least rights restrictive way of
achieving the objective of protecting people with disabilities. As noted in the initial
analysis, there may be other methods by which an employer or person with disability
could determine whether a person is subject to a banning order, or otherwise
cleared to work with persons with disability, rather than publishing those details on a
public website. For example, where a provider (rather than an employee of a
provider) is subject to a banning order, it would be possible to instead identify if the
provider is registered, noting that those that are subject to a banning order would
not be registered. In relation to employees of a provider, if it is necessary to advise if
a person is subject to a banning order, it may be possible to make the register
available on request, for example by contacting the NDIS Quality and Safeguards
Commission, rather than being publicly available by default. For NDIS providers who
are seeking to employ individuals, the provider would need to screen applicants for
suitability, and at that point any relevant banning orders would be made available to
the provider as part of the screening process.?

2.38 In conclusion, as stated in the initial analysis, this measure, in seeking to
protect people with disability from harm, appears to promote the rights of persons
with disabilities.®> However, publishing on a public website the personal details of
employees who are subject to banning orders also limits the right to privacy,™* as
such data contains personal reputational information that may affect an individual's
abilities to get employment in other, unrelated sectors (noting that an internet
search of the person's name would bring up search results in relation to the banning
order). The right to privacy may be subject to limitations that seek to achieve a
legitimate objective, are rationally connected to that objective and proportionate.
Minimising the risk of banned individuals working with people with disability is a
legitimate objective for the purposes of international human rights law, and making
such information publicly accessible is likely to be rationally connected to that
objective. However, in assessing the proportionality of the measure it is necessary to
consider whether there are other less rights restrictive ways to achieve the same

11 International Covenant on Civil and Political Rights, article 17.

12  National Disability Insurance Scheme (Practice Standards—Worker Screening) Rules 2018,
section 11. The NDIS Quality and Safeguards Commission notes that a national NDIS Worker
Screening Database will soon be established, and that registered providers will have access, as
will self-managed NDIS participants and unregistered providers on application. See, 'NDIS
Worker Screening Check' https://www.ndiscommission.gov.au/about/ndis-worker-screening-
check [Accessed 14 August 2020].

13 Convention on the Rights of Persons with Disabilities.

14  International Covenant on Civil and Political Rights, article 17.
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aim. In this case, it would appear that there would be other, equally accessible ways,
for a person with disability to determine whether a person seeking employment was
appropriately registered. In determining proportionality it is also important to
consider if there are any safeguards in place to mitigate the impact on rights, and in
this case, the safeguards appear limited as the rules may allow for 'any information
about the banning order' to be included on the Register, and information about the
banning order would be included on the Register immediately, regardless of whether
the decision is subject to review. As such, it would appear that the proposed
measure does not constitute a permissible limitation on the right to privacy.

Commiittee view

2.39 The committee thanks the minister for this response. The committee notes
that this bill broadens the circumstances in which the NDIS Quality and Safeguards
Commissioner (Commissioner) may make a banning order against an NDIS provider
or other person, and would allow the names of current and former employees of
NDIS providers who are subject to a banning order to be listed on a public website.

2.40 The committee considers that the bill, which is designed to help prevent
the violence, abuse, neglect and exploitation of persons with disabilities, promotes
and protects the rights of persons with disabilities. The committee notes that some
NDIS participants are amongst the most vulnerable people in the community, and
broadening the circumstances in which a banning order can be made promotes the
rights of such people with disability to live free from abuse, violence, neglect and
exploitation. In particular, the committee notes the bill remedies the current
shortfalls in the law being that the Commissioner does not have the power to issue
a banning order against a person who is no longer employed or engaged by an NDIS
provider or the power to make a pre-emptive banning order against a person
(whether an individual or otherwise) who has been identified as unsuitable to work
with people with disability as a result of their actions in another field, such as aged
care.

2.41 The committee notes the minister's advice that the practical effectiveness
of a banning order relies on appropriate publication of information about the
banned provider or worker on a register accessible to the public. The committee
notes that publishing on a public website the details of employees who have been
banned also engages and limits the right to privacy. This right may be permissibly
limited if it is shown to be reasonable, necessary and proportionate.

242 The committee considers that minimising the risk of banned individuals
working with people with disability is clearly a legitimate objective, and making
such information publicly accessible is rationally connected to that objective.

2.43 The committee notes the legal advice that in assessing the proportionality
of the measure it is necessary to consider whether there are other less rights
restrictive ways to achieve the same aim.
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2.44 The committee, however, respectfully disagrees that it is appropriate to
impose additional barriers on people with disability seeking to access information
about banned providers or employers, given the critical importance of protecting
people with disability from abuse, violence, neglect or exploitation. If people with
disability were required, for instance, to contact the NDIS Quality and Safeguards
Commission in order to obtain information about banned providers or employees,
the committee considers this would impose an unacceptable additional
administrative burden on people with disabilities, their families and carers such
that it may give rise to a real risk that people with disability may inadvertently
engage a banned provider or employee.

2.45 Accordingly, we have concluded that the measure constitutes a
proportionate limit on the right to privacy. In reaching this view, we appreciate
that this involves balancing the competing rights of persons with disability with the
right of privacy but that protecting people with disability from abuse, violence,
neglect or exploitation, including conduct so serious that it may result in the
permanent injury or death of a person with disability, is of paramount importance.

Senator the Hon Sarah Henderson
Chair
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