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FOREWORD

This issue of Papers on Parliament brings together several brief essays published elsewhere and
one not previously published, on the subject of republicanism in Australia.

In the public debate on the question of whether Australia should become a republic, that is,
remove from its Constitution the provisions whereby the sovereign of the United Kingdom is the
titular head of state of Australia, several issues have been largely ignored: the meaning of the
term republicanism itself; the elements of republicanism as a theory and as a practice; the
intellectual and historical foundations of republicanism as a phenomenon of European culture;
the enormous extent to which republican theory and practice has influenced government in
Australia and the framing and operation of the Australian Constitution; the extent to which the
theory and practice of government in Australia actually reflect republican and monarchical
elements; the question of whether those advocating a change to a republican head of state in
Australia actually adhere to republican theory or follow republican practice.

These essays draw attention to such issues without any pretence of analysing them in great
depth, and it is hoped that republication will help to bring out the issues in the continuing debate.

The articles aim to draw some attention away from what is misleadingly called “The Australian
Republic” (as if it were some monolithic entity to which total loyalty must be given) towards
small r republicanism, the principles and practices of republicanism as an historical
phenomenon.
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A Note on the Meaning of ‘Republic’

A Note on the Meaning of ‘Republic™

The revival of debate about Australia becoming a republic provides a further opportunity to
examine the meaning of that word. In that debate, and in general current usage, the term is taken
to mean simply the absence of an hereditary monarchy. With that meaning it is not a particularly
useful term of classification, and indicates nothing important about the form of government in
any particular state to which it is applied. This is demonstrated by the categorisation of the
United States of America and Iraq as republics, and the United Kingdom and Saudi Arabia as
monarchies, although one member of each class has much more in common with a member of
the other class, on all significant criteria of classification, than the other member of the same
class.

Although a word of many connotations, the term “republic” had a much more useful meaning
for classification purposes until relatively recent times.

In his book Monarchy to Republic, Professor George Winterton has a somewhat attenuated
discussion on the shift in the meaning of the word". He observes that it had an association with
the concept of a mixed or balanced regime which could include monarchical elements, and that
this meaning was gradually abandoned as a result of the work of the American founders,
resulting in the modern dictionary meaning which denotes much the same as “democracy”, and
refers to a regime constituted wholly on a popular basis by election of key officials. This
discussion, however, misses out on, or at least glosses over, one of the valuable old connotations
of the word, and also oversimplifies the contribution of the American founders. In relation to the
meaning of the term, Professor Winterton misinterpreted a statement by the author that the
current usage is a “debased contemporary sense”, taking this to refer to the dictionary meaning,
when what was referred to by that phrase was the sense of simply the absence of an hereditary
monarchy?. Some further exploration of the meaning which the word once had and now has
been made to bear may therefore be interesting.

Legislative Studies, Summer 1992



A Note on the Meaning of ‘Republic’

The word “republic”, as every young scholar used to know before progressive education, comes
from the ablative of the Latin respublica, which is composed of res, matter or thing, and
publicus, appertaining to the people or the community as a whole. The word is therefore almost
the exact equivalent of the old English word “commonweal” or “commonwealth”, which came
to have the same developed meaning, and it originally signified nothing more than public affairs
or the concerns of the community. By the time of the later Roman Republic the term had a more
developed meaning, and a dual meaning. It was used to denote any state or constitution, but it
also denoted a particular kind of state, one in which power was exercised in accordance with a
constitution and was divided between duly constituted offices of state. (It is interesting to note
that the classical Greek word “polity” and the English “commonwealth” came to have a similar
duality of meaning.) The Romans were conscious that the establishment of the Republic in 507
BC was not simply a change of rulers but the constitution of a regime on different principles, a
regime which sought to realise those principles by means of particular institutional devices, and
particularly by the division of power. This is illustrated by the following passage by Livy, in
which he discusses the foundation of the Republic:

“My task from now on will be to trace the history in peace and war of a free
nation, governed by annually elected officers of state and subject not to the
caprice of individual men, but to the overriding authority of law ... the first step
towards political liberty in Rome consisted in the fact that the consuls were
annually elected magistrates — in the limitation, that is, not of their powers but
of their period of office. The earliest consuls exercised the full powers of the
kings. ... Brutus [the legendary founder of the Republic] ... turned his attention to
strengthening the influence of the Senate ... [and subsequent developments
accentuated the division and limitation of power].”

The term had come to denote a state with a system of constitutional government in which
government according to law, and the customary rights and duties of the citizens, were
safeguarded by the due apportionment of powers between the organs of state.

This interpretation of the concept of a republic was expounded in some detail in Cicero’s work
De Republica (On the Republic, sometimes translated as On the Commonwealth to avoid the
contemporary restricted meaning of the term under discussion).* Defining a republic as the
property of the whole people and as a partnership in justice, Cicero finds that none of the three
classical forms of government, monarchy, aristocracy and democracy, especially in their
degenerate forms of tyranny, oligarchy and mob-rule, can properly be described as republics,
because each of those forms allows one element (in a democracy, a faction) to rule others. He
confines the proper use of the term to the balanced form of government such as was epitomised
by the middle Republic, with its division of power between the consuls, the Senate and the
popular assemblies assisted by the tribunes, and its adherence to a body of established, if
complex, constitutional law. Cicero’s ideal republic is similar to the Republic of about 200 BC,
and is described in another work, De Legibus, On the Laws.
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This discussion of the nature of a republic is mixed up, to use a mild pun, with the Greek
concept (derived mainly via Polybius) of the mixed regime, combining monarchy, aristocracy
and democracy. The attempt to characterise the Republic as a mixed regime is not very
convincing, because the two consuls were elected for one year only and were not eligible for
consecutive terms, and therefore cannot readily be identified as a monarchical element, and the
Senate consisted partly of current and former elected office-holders, and therefore did not quite
correspond to an aristocratic element. Cicero’s analysis would have been clearer had he dropped
the Greek idea of the mixed regime and not attempted to superimpose it on his ideal state.

De Republica was lost until it was rediscovered in 1820, so it was not available to influence the
constitutional discussions of the 17th and 18th centuries, but Cicero’s views were known from
his other works, particularly De Legibus. The ideal of the mixed regime was the guiding light of
the middle ages and survived into modern times. It was thought to be epitomised by the British
constitution as it emerged from the revolutions of the 17th century, and it entered into the
debates of the American founders. The notion that a republic is essentially, or by definition, a
constitutional system of government founded on division of power, also survived into modern
times, and may be glimpsed in the constitutional deliberations particularly of the 18th century.

It has been pointed out that the American founders used the word “republic” in an inconsistent
and somewhat confusing way®. They certainly applied it to any regimes in which the offices of
state were constituted other than on an hereditary basis, for example, in Jefferson’s damning
characterisation of the oppressive oligarchy, disguised as an elective monarchy, of Venice®. It is
true that the effect of their work was to recast the meaning of the word so that it became virtually
interchangeable with “democracy”. Their great achievement, however, was to build into a
system of government constituted entirely on a popular basis the safeguards against the misuse
of power adopted from older republican constitutions. They saw this synthesis as the great
problem of their work:

“When a majority is included in a faction, the form of popular government, on
the other hand, enables it to sacrifice to its ruling passion or interest both the
public good and the rights of other citizens. To secure the public good and
private rights against the danger of such a faction, and at the same time to
preserve the spirit and the form of popular government, is then the great object to
which our inquiries are directed.””
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It is also quite true, as Martin Diamond has observed, that they constructed a state on quite
different principles from those of previous regimes because the separation of powers on which
their constitution was based is radically different from the older and more primitive divisions of
power that were a feature of ancient and medieval republics®. They were conscious of achieving
a new and improved structure for attaining the goals of republican government:

“We have found that, in order to arrive, in this first of human sciences, at a point
of perfection hitherto unattained, it is not necessary to intermix the different
species of government. We have discovered, that one of them — the best and
purest — that, in which the supreme power remains with the people at large, is
capable of being formed, arranged, proportioned, and organised in such a
manneg, as to exclude the inconveniences, and to secure the advantages of all the
three.”

It is precisely because of this achievement, however, that the American founders should be seen
as continuing the classical notion of a republic as expounded by Cicero. The goals were the
same, though the means were modern. The true republic is a constitutional order in which
government is conducted according to rules and there is an apportionment and balance of
powers to guard against their misuse, even by the people. Federalism as they framed it was also
an improvement on the classical model because it could be directed to the same end:

“In a single republic all the power surrendered by the people is submitted to the
administration of a single government; and the usurpations are guarded against
by a division of the government into distinct and separate departments. In the
compound republic of America, the power surrendered by the people is first
divided between two distinct governments, and then the portion allotted to each
subdivided among distinct and separate departments. Hence a double security
arises to the rights of the people. The different governments will control each
other, at the same time that each will be controlled by itself.”*°

The American founders, in effect, gave a whole new life to the classical concept of a republic; as
James Madison said, they constructed a “republican remedy” for the diseases of past republics*.

It would therefore be in accordance with both older usage and the great example of modern
times to apply the name “republic” to balanced constitutions characterised by the supremacy of
law and the division and separation of powers, and to avoid the “debased contemporary sense”
of simply the absence of hereditary monarchy.
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Something of an attempt to revive what might be regarded as the proper use of the word was
made by Professor Bernard Crick in his new classification of governments into three classes:
autocracies, republics and totalitarian states. His selection of names rested partly on historical
language usage and partly on usefulness for classification purposes:

“And if the Americans, to speak broadly, have debased the word ‘democracy’
into almost total uselessness as a scientific term, the French tradition of
‘republic’, to speak with equal pedantry, has made us forget the Roman, the
British Whig and the Dutch traditions in which ‘republican virtues’ and
‘republican institutions’ certainly did not imply ‘no king’, still less a dead one.”*

On this fruitful system of classification, and also on the older and more meaningful usage,
Australia, Britain and the United States are all republics, while Irag and Saudi Arabia are
autocracies, the former perhaps three parts of the way to a totalitarian state. It takes more than a
sound analysis by a Professor, however, to divert the degeneration of modern language.

The reference to “republican virtue” reminds us that it was a classical tradition, which also lasted
well into modern times, especially evident in Montesgieu, that a republic required a particular
kind of virtue, encompassing an intense patriotism and devotion to the service of the state,
resolution, fortitude and a high standard of personal morality based on contempt for personal
gain and on a strong sense of honour. Recently there broke out a somewhat esoteric dispute
among American academics as to whether the American founders were “classical republicans”
in that tradition, or modern liberals who accepted that citizens of the new republic would
basically pursue their own interests. It was concluded that they were in a transitional period
between cultures'. Whatever one thinks of this thesis, this matter of republican virtue also
serves as a reminder of the more substantial content of the concept of a republic.

There is wisdom in all of this for Australians as they contemplate whether to embrace
republicanism in the “debased contemporary sense” by abolishing the monarchy. Those who
wish to take this step generally speaking are also those who wish to dismantle some of the
structure of safeguards built into the Australian constitution, for example, federalism and the
Senate. Most are very anxious to convey that it is only a change of the method of appointment of
the head of state which is in issue, and in order to keep to this path, and to avoid reviving
awkward possibilities of a greater separation of powers, they are willing to forsake their
democratic principles by having a president appointed by some method other than direct
election'. Perhaps the pole star which could best be kept in sight at this time is the principle that
Australia should remain a republic, as it is, in the original and more meaningful sense of the
word. A little republican virtue, conspicuously lacking in Australia, would also not go astray.
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Republ i cani sm Conti nued!

A brief rejoinder to G aham Maddox

Unfortunately Professor Graham Maddox (‘The Oigins of

Republ i cani sni , Legi sl ative St udi es, Spring 1992) has
m sunderstood the point | was trying to mnmake about the
relationship between Roman and nodern republicanism My
statenment that Australia is a republic “ in the original and

nore nmeaningful sense of the word” did not refer to the
doctrine of the mxed constitution; on the contrary, |
suggested that Ci cero’'s attenpt to superinpose this Geek
notion on his ideal of the Dbalanced constitution was
unconvincing and artificial. He identified as the essence of
republican governnent a structure of constitutional constraints
agai nst the msuse of power by any elenent in the state, which
is encapsulated in the expression “ checks and bal ances” , and
it was to that essence that | referred.

It is surprising that a professor of politics in 1992 should
repeat the old chestnut that the Anerican founders ained to
entrench a property-owning oligarchy behind their constitution.
This thesis, which was current about 50 years ago, has been
denmol i shed by nore recent American scholars, such as Martin
D anond, Vincent Ostrom Wlter Berns and George Carey. It is
refuted, for exanple, by the rejection by the 1787 Convention
of a proposal for a constitutionally-entrenched property
qgualification on the franchi se.

Where the Anerican founders took up the classical tradition of
republicanismwas in their realisation that popul ar governnents
wi t hout constitutional safeguards did not |ast very long. They

Legi sl ative Studies, Autum 1993
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also realised that a denocratic state would not flourish
wi thout an infusion of civic virtue also drawmn from the old
republican tradition. These points were taken up later by
ni neteenth century |iberals such as Mtthew Arnold, Lord Acton
and Sir Henry Mi ne.

Then there is Professor Maddox’ s amazi ng statenent that “ checks
and bal ances have never been applied save to protect a settled
order with its existing privilege and current disposition of
wealth and property. Checks and bal ances are inherently anti-
denocratic in that they veto reform prograns designed to raise
the lot of the poor.” Conservative critics and |ibera
supporters of the US Suprene Court would beg to differ, as
woul d radi cal supporters of bills of rights.

The cl assi cal republ i can traditions of constitutiona
safeguards and civic virtue are still central to any critique
of the nodern liberal denocracy, and it is in the interests of
the latter’s survival that that «critique continue to be
advanced.



Republ i cani sm and the Australian
Constitutiont

(This article is taken from a
recent synposium paper and an
address to the Harvard dub of
Australia.)

The concept of republicanism rightly understood, is essential
to an appreciation of the Australian constitution, because of
the way in which the framers of the constitution drew upon
republican as well as nonarchical nodels for the keystones of
their edifice. This is not readily apparent because they
assuned the validity of earlier republican doctrines wthout
repeating the anal yses of their predecessors.

Due to a relatively recent degeneration of neaning, simlar to
that which has overtaken the term * denocracy” , the nane
“republic” is applied to any state without an hereditary head
of state. That this usage is worthless for the purposes of
classification and neaning is denonstrated by the statenent
that Britain and Saudi Arabia are nonarchies while the United
States and lraq are republics. Oiginally, however, the terns
had useful neanings. In particular, the term*® republic’” had a
much nore neani ngful content, which was closely associated with
t he nost conspicuous and long-lived ancient exanple, the Roman
Republic, and wth the first nodern republic, the United
States, and which was expounded by the fanous thinkers and
anal ysts of those regines.

The essence of nonarchy is that sovereignty is vested in the
nonarch, and all institutions of governnent and powers flow

T The House Magazi ne, Vol 12, No 2, May 5, 1993
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from the sovereign. Thus in England the Parlianment was
originally an advisory body sumoned to consult wth the
nonarch, and the courts exercised delegated royal powers, as
“lions beneath the throne” . A though these institutions cane
to have an independent life, they are still seen as deriving
their authority from the crown, and an indirectly-elected
officer, the prime mnister, welds the extensive roya

prerogatives. (lIncidentally, this character of the Parlianent
as an advisory body to the crown explains the cerenony of the
opening of Parliament, which has also been under discussion
recently.)

The essence of republican governnent is that sovereignty is
vested in the whole community and its powers are exercised on
its behalf by different officials acting as its agents. To
prevent a republic from becom ng nonarchical, and the governors
becom ng nmasters instead of servants, power is divided between
a nunber of di fferent bodies and office-hol ders, and
constitutional safeguards are provided against any of them
m susing their power or seeking to assune sovereignty. D vision
and limtation of power are therefore essential to republican
governnent, a point on which republicans from Ccero to the
Anerican founders and their current exponents have insisted.

Thus the follow ng passage by one of the Anerican framers is
regar ded as encapsul ati ng t he Aneri can revival of
republ i cani sm

In a single republic all the power surrendered by the
people is submitted to the admnistration of a single
governnent; and the usurpations are guarded agai nst
by a division of the government into distinct and
separate departnents. In the conpound republic of
Anerica, the power surrendered by the people is first
di vided between two distinct governnents, and then
the portion allotted to each subdivided anong
distinct and separate departnents. Hence a double
security arises to the rights of the people. The
di fferent governnents will control each other, at the
sanme tinme that each will be controlled by itself.

No republic, ancient, nedieval or nodern, has survived |ong
W thout some division of power. The death of republics 1is
caused by concentration of power |leading to caesarism or
bonapartism the enmergence of a new and popular nonarch in the
shape of a dictator. It is no accident that the only two |ong-
| i ved nodern republics are federations.

10
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The authors of the Australian constitution conbined the
nonarchical elenents of the British system and the republican
el ements of nodern federations, and created a constitution
which is a blend of nonarchical and republican ingredients. In
effect, they erected a conpound republic under the crown, and
apparently saw nothing incongruous in such a hybrid creation

The principal nonarchical, or power-concentrating, elenents
are:
. executive power of a nonarchical kind vested formally in

the crown and actually in mnisters technically appointed
by the crown

. the power of the crown (i.e. the mnistry) to prorogue the
Parliament and di ssol ve the House of Representatives

. mnisters drawn from the Parliament to absolve the crown
of political responsibility

. the judiciary appointed solely by the crown.
The principal republican, or power-limting, elenents are:

. sovereignty vested in the whole people, who have the sole
power to anmend the witten constitution

. the separation of the legislative, executive and judicial
powers by the terns of the witten constitution
. the division of the legislature into two directly-el ected

Houses with virtually equal powers

. the division of power bet ween federal and state
gover nirent s

. the judiciary as the interpreter of the constitution,
which is the suprene | aw.

One could say that the constitution is 70 percent republican
and 30 percent nonarchical. The nonarchical elenent is not so
much the crown as such but the concentration of royal powers in
the hands of the mnistry which, under the nodern devel opnent
of responsible governnent, domnates the |ower house of the
Parliament by party discipline and assunes |egislative as well
as executive powers.

11
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Wiile the United Kingdom however, is a profoundly nonarchical
country, in the sense that its people are accustoned to power

being concentrated in one place, Witehall, Australia has a
republican culture to the extent that we are accustoned to the
di sper sal and limtation of power under the witten

constitution.

The injection of what is now called republicanism into
di scussion on the constitution has caused a curious inversion
of principles. Wiat is now called republicanism while aimng
to dispense with the formal position of the crown, tends to
adhere to the power-concentrating nonarchical elenments of the
constitution and oppose t he power-limting republ i can
ingredients, while the defence of the nonarchy tends to rally
to the republican parts of the constitution

Al t hough the republican novenent as such ains to replace the
nonarch with sone kind of indirectly-elected president and
| eave the rest of the constitution alone, this appears to be
because of the tactical problem of selling too many changes at
once, not because of a fondness for the other dom nant
ingredients of the constitution. On the contrary, there are
declarations in favour of other changes to the constitution,
such as abolishing the states and curbing the Senate, which
woul d anount to dismantling its republican el enents.

The favoured system of government on this view would appear to
consist of a cerenonial head of state, a central parlianent
with overriding legislative powers, a prine mnister and
cabinet controlling a single directly-elected chanber, wth
either no second chanber or one with very Iimted powers, and a
constitution nuch easier to change. Ironically, such a system
would nost resenble that of the United Kingdom and would
enphasi se the nonarchical elenents inherited from the British
constitution, wparticularly the concentration of power in a
central executive.

Australian nonarchism on the other hand, concentrates on
defending the existing constitution and its essentially
republican division of power between the state and federal
governnents and the two chanbers of the Parlianent.

There are sone exceptions to this pattern on both sides, but
generally speaking the firnest nonarchists are in the

12
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republican canp and the nost convinced republicans are to be
found anongst the nonarchists. The republicans seem to regard
the federal system and the Senate as in sone way part of the
nonarchy, while the nonarchists view the witten constitution
and the separation of powers as attachnments of the crown.

Unl ess the question is focused very narrowy upon an hereditary
or an elected head of state, the nmatter could be very
confusing. The electorate could be asked to accept essentially
nonar chi cal changes in the nane of a republic, or to keep the
crown as a condition of maintaining an essentially republican
constitution.

The consequent confusion could be avoided either by limting
the question to the narrow conpass, as suggested, or by
adopting nore descriptive names for the larger contest. As has
been indicated, clarification of termnology is inportant for
clarifying issues. The republicans could call thenselves the
denocratic centralists, and the nonarchists could be styled the
constitutional republicans. In that way any w der debate m ght
becone intelligible.

13



| ntroducti on: The Agenda of the True
Republ i canst

Australians are constantly being told that the years |eading up
to the centenary of federation provide an opportunity for a
review of the constitution and a consideration of whether
changes should be made to the constitutional order of the
country. Unfortunately, many of those urging this seemngly
wort hwhil e course appear to be determned to force that review
and consideration into a particular path and to |limt the
avenues which mght otherw se be open. The proposed decade of
review has so far been nonopolised by those who have sought to
confine constitutional consideration to the so-called republic
debate, the question of whether sone other office-holder should
repl ace the Queen as the head of state. This debate has been
notable for its lack of depth. There are the nonarchists, who
hold that the constitution is not in need of any major change,
and the self-styled republicans who are, on their own analysis,
divided into the “ mnimalists” who wish to nake that allegedly
simple change and the radicals who want that change to be
acconpani ed by a major “ refornf of the constitution.

This stage-managed debate has diverted attention from a nore
bal anced assessnent of the constitution and the changes which
may be desirable. The choice is presented as one of keeping the

status quo, including the Queen, nmaking the “ mnimalist”
change and thereby keeping the status quo w thout the Queen but
wth all the other features of the current system of

gover nnent, whether defective or not, or disposing of the Queen
and at the sane tine disposing of elenents of the constitution

T From Restoring the True Republic, G Wal ker, S.

Rat napal a, W Kasper, Centre for |ndependent Studies, 1993
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whi ch have nothing to do with the nonarchy but which may be
regarded as aneliorations of the faults of the current system
The nonarchist position of no change and the mnimalist
position both involve keeping a system which is marked by an
unheal thy concentration of power in the central executive
governnent, while the supposedly radical republican position
invol ves dismantling those aspects of the constitution which
provi de saf eguards agai nst that concentration of power. It is a
choice of going slowy or quickly in the sanme direction

It is appropriate that the public now be infornmed that another
direction is possible, and that a truly republican agenda be
advanced. Hence this collection of papers.

A republic, as the dictionary tells us, is a state in which
sovereignty or supreme power is vested in the whole people
rather than in a nonarch. The distinction drawn by the American
founders between a denocracy, in which the people assenble and
adm ni ster the government in person, and a republic, in which
they entrust political powers to their chosen agents, is a
necessary refinenent of the definition. The essence of
republican governnent is that elected officials act as the
agents or trustees of the whole people. In order to Kkeep
sovereignty with the people and to prevent the m sappropriation
of sovereignty by officials, power is not entrusted to any
single officer or body, and the power entrusted to each officer
or body is limted in accordance with constitutional rules.
This division and Ilimtation of power 1in accordance wth
constitutional rules is essential to the theory and practice of
republicanism It has been expounded as such by republican
thinkers from Aristotle to the present, and has been the
hal I mark of all long-lived republics, ancient and nodern. The
only two nodern republics which have lasted for nore than 100
years, the United States and Switzerland, are federations, and
federalism exenplifies in its nost congeni al form the
limtation and division of power. The existence of different
governnents operating within their own spheres at different
levels in a federation has been the nost effective safeguard
agai nst the capture of governnment by tyrants and factions, as
the American founders thought. Suri Ratnapala, one of the
contributors to this collection, refornmulates this thesis that
federalismis essential to republican governnent.

The Australian constitution exhibits many characteristics of
republ i can governnment. The federal system divides the powers of

14
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governnent between the central governnent and the states in
accordance wth constitutional prescription, and provides a
basis for the division of the legislature at the centre, so
that changes to the law can be nmade only by two separately-
constituted majorities, representing the states by population
and the states as equal units. The separation of |egislative,
executive and judicial powers is also constitutionally
prescribed. The <constitution can be changed only by the
sovereign people in a referendum wth a special mgjority to
ensure that support for a change is geographically distributed.
These are the devices by which successful republics have sought
to avoid a concentration of power which would turn theminto de
facto nonar chi es or cl osed ol i gar chi es. Australia's
constitution provided the equipnent for sound republican
gover nment .

Devel opnents since 1901, however, have seriously underm ned
this constitutional structure and have given rise to a
centralisation and concentration of power which is pathol ogica
to a republican government. The nost significant of these
devel opnments has been in relation to what is generally called
responsi bl e governnent. The Australian founders adopted the
British system whereby the executive governnent is carried on
by mnisters who depend for their tenure of office on the
confidence of the Parlianment, and may be renoved from office by
the Parliament if they lose that confidence. In the first 10
years of federation, government worked in this way, wth
changes of mnistry brought about by parlianentary action.
Since the arrival of highly disciplined and hierarchica
parties, however, a situation has devel oped of the mnistry of
the day, led by the prime mnister, conpletely controlling the
House of Representatives, and controlling the whole Parliament
when there is a simlar party majority in both Houses. This has
been acconpanied by a nassive delegation of |egislative power
to the mnistry, so that, in effect, the executive has assuned
the legislative power and habitually seeks to legislate by
decr ee.

This developnent is often viewed in terns of the rise of the
wel fare state, and Suri Rat napala’s analysis shows how
assunption by governnents of responsibility for the economc
wel | -being of individuals has undermined the separation of
| egi sl ati ve and executive powers by encouragi ng governnents to
make laws for particular cases rather than laws for general
application. Professor Wlfgang Kasper points out that this
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devel opnent began with the * Australian Settlenent” of the
early federal period.

As the papers in this collection also show, however, the third
branch of governnent, the judiciary, has played a large role in
this situation. The H gh Court, in many of its interpretations
and applications of the constitution, has reinforced this
concentration of power in the hands of the central mnistry.
The virtual rewiting of the federal distribution of power in
t he Tasmani an dans case, the failure to place any limtation on
t he del egation of |egislative power, the confusion about “ basic
rights” , rights conferred by statute and “ innom nate powers” ,
the failure to distinguish between subject and function of
powers, and the recognition of the power of admnistrative
bodies to make final decisions concerning individual rights,
have all helped to put wus into the canp of mnisterial
absolutism W have drifted into a system of governnment whereby
we choose a party to govern for three years and entrust the
| eaders of that party with virtually unlimted powers. As Suri
Rat napal a points out, we have put all our constitutional eggs
in the one basket, and have cone to rely solely on regular
el ections as the only safeguard against the otherw se absolute
powers of government. This is utterly contrary to the theory
and practice of republican governnent.

The proposals now put forward by the self-proclained radical
republicans would renove the remaining republican safeguards
fromthe constitution, which still provide sone anelioration of
the despotism of mnisters. The federal system still places
sone constraints on state and central governnents; the Senate,
which is frequently not wunder the party control of the
governnent of the day, provides a |imt to legislation by
decree; and the provision for changing the constitution by
referendum with a special majority ensures at least that the
politicians in power cannot rewite the fundanental rules at
will. The “ refornf platformof the radicals includes abolition
of the states, abolition or significant curbing of the Senate
and an easier nmethod of changing the constitution. Such
proposals would turn the country into a highly centralised
state in which the entire governnment apparatus is dom nated by
the mnistry of the day. Apart from anmounting to a fundanental
remaki ng of the country, this agenda, as Professors Kasper and
Wal ker point out, woul d take Australia in the opposite
direction from the rest of the world. Federalism is now
flourishing as never before, and is being applied to the
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probl enms of countries recently freed fromtotalitarian rule. W
seem not to have |earned the |lesson of recent history, that
central governnment power is not the key to econom c success.

There is a need to oppose to the authoritarian agenda for
change a genuinely republican agenda which would seek to
strengthen and add to the safeguards in the constitution, and
to provide an alternative to the drift into wunmtigated
centrali smand executive absol uti sm

If there is to be an elected head of state, the true
republicans could propose that that office be provided with
sufficient independence, perhaps by popular election, to
provide a balance to an otherwi se autocratic prine mnister.
The extrenely w de powers of the executive could be reforned.
In the absence of the nonarchy, there is no justification for
t he executive gover nnent possessi ng such nonar chi ca
prerogatives as the powers to prorogue Parlianment, to dissolve
the House of Representatives at any tine, and to nake treaties
and appoi nt judges wi thout |egislative sanction.

Refornms may be proposed to reinvigorate federalism The first
step in this process, as Professor Wil ker states, is to expound
the real case for federalism as distinct from the enpty
cliches of “ states rights” which are used by centralists to
discredit the federal system Prof essor Wl fgang Kasper
provi des an excellent basis for this task with his exposition
of conpetitive federalism He points out that one of the great
potential advantages of a true federal system is that state
governnents may be encouraged to conpete in the search for the
best policies and legislation and for the allegiance and
support of citizens. This conpetition may help to nake
Australia conpetitive in the world.

A program of parliamentary reform may serve to address the
domnation of the legislature by the mnistry. It is
significant that inproved procedures for parlianentary scrutiny
and control of the executive, such as the Senate’s Scrutiny of
Bills Commttee, have alnost exclusively occurred in upper
houses not under mnisterial control. The further devel opnment
of such procedures is essential to a restoration of parlianent
as a representative institution.

More significant constitutional changes, such as Professor
Wal ker’s suggested citizen-initiated referenduns and recall of
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menbers of Parlianment, nmay provide further safeguards against
governnent abuses. That they are resisted by persons claimng
the title of denocrats says a great deal about what Professor
Wal ker appropriately characterises as the elitist nature of our
current politics.

Such a republican agenda would indicate to the electorate that
the options are not as restricted as the managers of the
current constitutional “ debate” would have us believe, and
that there may be a real choice of systens of governnment. The
hi story of referendum proposals in Australia |eads the orthodox
radi cals to conclude that the popul ace are conservative; to the
true republican they indicate a suspicion on the part of the
el ectors of proposals to increase central governnment power.
They also indicate that a genuinely republican agenda could
arouse the interest and support of the citizenry.

The essays in this collection are a significant contribution to

establ i shing such an agenda and to providing the electors wth
such a choi ce.
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The nost notable aspect of the current republican novenent in
Australia is its lack of a broad historical and theoretical
base. There is a great deal of old-fashioned plebeian
nati onal i sm and angl ophobia, which has been around since |ast
century, but which has been given greater credence by British
wi t hdrawal from great power status and entry into the European
Conmunity, and the troubles of the royal famly, with economc
recessi on perhaps also giving a boost. There has been little or
no attenpt, however, to give the |l|ocal republican novenent
roots in history or political theory, other than that which can
be found here (Australian history according to Manning Cark
and political theory according to Donald Horne). On the
contrary, there is a certain contenmpt for any history and
political science not of antipodean pedigree, and appeals to
anything beyond that boundary are nmade mainly by the
nonar chi st s.

This instinctive hostility to historical and theoretical

analysis is appropriate. The least attenpt at such analysis
reveal s republicani smas a phenonenon and a concept inseparable
from Wstern European civilisation, and our Australian
nationalists are not anxious to remnd us that we are a snall

and recent part of that civilisation. Further study exposes a
content of republicanism which |argely underm nes the shall ow

T Pol i cy, October 1993
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notions currently being propounded here, and indicates that
Australian republicanism actually seeks to cut out of the
country’s cultural heritage a large portion of the historica
capital necessary to make genuine republicanism flourish on
this continent.

The history and theory of republicanism which does not begin
with Henry Lawson, is highly instructive to us as we
contenpl ate our future direction.

When European settlenent in Australia was beginning just 200
years ago, the founders of the first nodern republic were
contenpl ating in Philadel phia whet her republican governnent was
possible as a long-term proposition. This was a very serious
question for them Could the people of the new y-independent
thirteen states govern thenselves? The greatest politica
anal yst since Aristotle, the * celebrated Montesquieu” , cast
doubt on the viability of republics. A republic, he observed,
is a state in which sovereign power is held and exercised
according to law by all the citizens or a substantial nunber of
them rather than by a ruler, who may rule according to |aw or
despotically. The continuance  of republican  gover nnent
t herefore depends upon the ability of the citizens to exercise
t he powers of governnent thenselves or to control and supervise
those to whom they entrust those powers. This can be done only
in small states; when a state expands beyond a certain size, it
becones inpossible for the citizenry to participate or to
control, and power falls to the centre and to the strongest man
at the centre. Republics can therefore only be small, but that
puts them in perpetual danger of conquest by powerful
nei ghbouring enpires. Quite apart from the question of size
the citizenry of a republic are apt to |ose the high degree of
virtue which their active citizenship requires, and to depute
their powers to professional rulers. Republics are therefore
usual Iy short-1ived."

This theory was anply supported by history. The Geek city
states, after short and turbulent |ives, had been absorbed by
nonar chical enpires. The Roman Republic, having long survived
by the exceptional virtue of its aristocracy and people,
col l apsed into despotismwhen the city expanded into an enpire.
The centralised kingdons of Europe had subsumed the self-
governing towns of late nedieval tines. Those that kept sone
i ndependence becane cl osed ol i gar chi es. The Engl i sh
Commonweal th had not outlived its mlitary Lord Protector who
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had actually overthrown it. The prognosis for the forner
colonies of Anerica was therefore not conducive to optimsm

The thoughtful assenblynen of Philadel phia, however, were
provided with a ray of hope by the “ cel ebrated Mntesquieu”
There was a way in which republics mght be permanent: by
| eagui ng together into confederations, they could preserve the
republican form of government in the conponent units while
gai ning the advantages of greater size. A confederation could
al so guard against the propensity of republics to revolution
and the seizure of power by tyrants: if these occurred in one
state, the others could cone to its rescue. It would be nore
difficult for a denmagogue or a faction to corrupt every
government at once.” Ancient confederations and that of
Switzerl and provided evidence for these deductions.

The American founders further developed, in theory and in
practice, this significant discovery, in framng and expoundi ng
their new constitution. The existence of the thirteen
i ndependent states wunwilling to give wup their separate
sovereignties was seen, not as a drawback to a union, but as a
posi tive advantage, because it provided the opportunity to gain
the advantages of federation. The franers’ exposition turned
the supposedly iron law of the size of republics upside down:
the extension of the republic over a large territory and nmany
states would guarantee republican government by conferring
greater stability and security against capture by factions or
tyrants.’®

To the conventional confederation, which was sinply an alliance
of states, they nade two ingenious nodifications. There would
be a central legislature to legislate with direct effect upon
the people within the spheres specifically delegated to it by
the witten constitution, and a central executive to execute
its laws, while the states would continue to legislate and
execute their laws for their people within their spheres. This
was a great advance on a central council relying on the state
governnents to admnister its decisions. Secondly, the states
woul d be granted representation in proportion to population in
one chanber of the central |egislature and equal representation
in the other chanber. Though energing as the product of
conprom se, this device avoided the concentration of the |aw
maki ng power in one house and reduced the consequent danger of
rule by a faction, and provided a basis for an upper house
wi t hout constituting sonme kind of aristocracy. These inventions
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of nodern federalism have been so wi dely copied and becone so
common that we have forgotten what great inventions they were.

Wth these innovations of their own the founders provided the
separation of the executive, legislative and judicial powers
between different offices, which Montesquieu had declared
essential to liberty. It has become customary to nock them for
adopting what is said to be Mntesquieu s m sunderstanding of
the British constitution, and to deride his failure to detect
the emergence of responsible governnent, whereby the executive
power is entrusted to a mnistry formed out of, and depending
on the confidence of, the |ower house of parlianment. This
conventional wisdom is entirely msplaced. The devel opnent of
responsi bl e governnment, after it flourished for no nore than 50
years, into a system of executive tyranny whereby the mnistry,
t hrough party discipline, conpletely controls the |ower house,
has vindi cated the French sage and the Anmerican practitioners.

They considered that they had found the secret of neking a
sizeable republic last, and republican governnent feasible for
the first tine since the ancients:

In the extent and proper structure of the Union,
therefore, we behold a republican renedy for the
di seases nost incident to republican governnment. And
according to the degree of pleasure and pride we feel
in being republicans, ought to be our zeal in
cherishing the spirit and supporting the character of
Federalists.*

In other words, federalismis essential to viable republicanism
over large countries.

When the Australian founding fathers net in the 1890s to forma
union for Australia, they had no reason to doubt the truth of
that precept. A further hundred years’ history had supported
it. The United States was still the only stable large republic.
The only other stable republic of any size, Switzerland, was a
medi eval confederation which had been refashioned after the
Anerican nodel in the mddle of the century. The chronic
instability of France and its nunerous revol utions and dynastic
changes provided a warning of the futility of  highly
centralised republics: wth only one capital and one governnent
to capture, a succession of Robespierres and Bonapartes was
greatly facilitated.
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It is not generally appreciated that our founders were
republicans, in the sense that they desired that their wunion
rest upon popular sovereignty and elected institutions. The
federalist republican system provided them wth a ready-nade
nodel for a such a governnment over an extensive country. There
was never any doubt that they would adopt the nethod of
del egating specific powers to a central |egislature, and of
providing the states with equal and proportional representation
in the two chanbers.® There was some resistance, however, to the
grafting of responsible governnment onto the federal structure;
a mnority of convention del egates urged that it not be adopted
for the federal governnment on grounds of its new and untried
character and its inconsistency with the federal system® The
deterioration of responsible governnent since their tine has
vi ndi cated them as well as Montesqui eu and the Anmericans.

This is not to say that Australia’ s founders only copied
foreign designs. Mich of their work was their own. They were

nore republican than the Anmericans in submtting the
constitution to referenduns for approval and in providing the
same nmet hod for anendnent , rat her t han relying on

representative conventions for those purposes. The special
majority (in a mpjority of states as well as of the whole
nunber of voters) is an ingenious neans of ensuring that a
majority is bot h representative  of the country and
geographically distributed.” The direct election of senators
anticipated the 17th anmendnment of the U S. Constitution (1913).
The provision for resol ving deadl ocks between the two houses of
the Parliament by simultaneous dissolutions was unique. The
integrated judicial structure was a distinct inprovenent. As
well as being drawn up in Australia by Australians, the
constitution contains nmuch that is indigenous.

Events since 1901 have not refuted the decision of the founders
to follow the federalist road. Republics have tended to prosper
in accordance with their adoption of federalist principles;
highly centralised republics have not proved enduring. That
Australia has prospered may fairly be attributed in |large part
to federalism The existence of state governnents and the equa
representation of the states in the Senate may well have
prevented the extrene alienation of the outlying regions such
as has occurred in Canada. Those institutions have certainly
pl aced restraints, as has the witten constitution, upon the
power of the majority party at the centre. It is a useful
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exercise to contenplate what Australia would have been |ike
with no states, no witten constitution anendable only by a
special majority, a geographically distributed majority, of the
electors, and no Senate. The country would then have been
entirely controlled for long periods by the domnant faction in
the party which gained forty-odd percent of the votes in Sydney
and Mel bourne in House of Representatives elections. It is not
an inspiring prospect. It is to be doubted whether the country
woul d have held together in such circunstances. As it is two
st ates, Queensland and Western Australia, have provi ded
cautions against entrusting absolute power to the mgjority
party caucus and mnistry. Federalism at |east prevented those
experinments in unlimted governnment being conducted over the
whole country. (If our republicans want a sound republican
agenda they could turn their attention to the excessive
centralisation and lack of constitutional safeguards of the
state governnents.)

The current republican agitation in Australia appears to
operate in blissful ignorance of, or deliberate blindness to,
any such considerations. It believes, or pretends to believe
that federalism the division of power between the central and
state governnents, the geographically distributed majority for
changing the constitution, the constitutional restraints on the
central governnment and the Senate are all, |ike the nonarchy,
archaic limtations on native denocracy, inmposed upon us by the
W cked British colonialists. Qur whole system of governnment is
a consistently bad work, “ an outnoded Constitution, outnoded
Gover nor - General and cohorts of supporting knights” .° Thus for
our “ shopping list” to achieve *“ better government” , the
states, the special mgjority for changing the constitution and
a Senate with legislative powers have to go. The basis of this
conclusion really lets the cat out of the bag:

Do we believe that our system is neaningfully
representative when governnents have been forced to
conpromse wth the wishes of two or three nenbers of
an Upper House, representing the views of a relative
handf ul of Austral i ans? Surely representative
governnent neans that wultimately the Senate nust
yield to the wi shes of the executive of the popularly
el ected governnent ? (enphases added)’

This is a recipe for that absolutismof the controlling faction
of the party with a sinple majority of votes, from which we
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have hitherto been partly shielded. The true republicans from
whom we derived so nuch would say that these words propose the
kind of “ representation” and “ denocracy” which have brought
so many republics down, and which constitution-makers should
seek to avoid.

Hence the avoidance in the novenent of any constitutional
history which mght throw light on the republican federali st
basis and the indigenous ingredients of the constitutional
structure.

At the sane tine our bunyip republicans adhere very closely to
the one genuinely British elenent in the constitution, cabinet
governnent, which tends to despotism by the rulers of the
majority party. Thus Thomas Keneally, conceding that he wites

“flat out” , is able to assure us that “ the parlianentary
denocracy which was our version of the Westm nster system [sic]
would remain in place” , while in the sane breath (because he

wites flat out) declaring that “ the whole process would be
i mensely nore denocratic than in the present system where our
Head of State is handed to us willy nilly by Westninster” 10
That “ our version of ... Wstmnster” is far nore rigid,
because of party discipline, than the original is not a matter
with which to trouble him

Di scarding the nonarchy thus becomes a cover for disnmantling
the very thing on which a successful republic would depend, the
federal system and renoving the republican restraints on that
m nisterial power which, ironically, is derived fromthe crown
and the royal prerogative.™

It may be unfair so to characterise the whole tribe, but if
there are any genuine federalist republicans in the novenent,
their voices have been nuted. As with all revolutions, the
extremsts and authoritarians are likely to take over from the
liberals unless the latter are resolute. A defence of the
constitution involves saving Australia's truly republican
federal institutions from the centralism which would actually
be a repudiation of the republican ideal.
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Essential s of Republican Legi sl atures:
Distributed Majorities and Legislative
Control -

Republ i can government and its ail nments

The construction of the legislature in a republic should be
designed to safeguard republican governnent, t hat is,
governnent carried on by the tenporary chosen agents and
trustees of the whole people in accordance with constitutiona
rules and limtations, as distinct from governnent by the
arbitrary wll of a tyrant or a factious oligarchy. The
republican legislature nust be proof, as far as possible,
agai nst those perversions of republics.

There are two superstitious practices which have been the ruin
of many republics. One destroyed the denbcracy of ancient
At hens, and the other brought down the Roman Republic, and they
have continued to work destruction ever since.

As they form part of the dogmas of nost proponents of the
current republican novenent in Australia, it is well that they
shoul d be anal ysed.

As they also relate to the construction of the |egislature,
they are a suitable subject for this conference.

It is a great irony that those superstitious practices have
been contracted by Australia and many other countries largely

! Austral asi an Study of Parliament G oup, 15th Annual Conference

1-2 Cctober 1993, Parlianent House, Mel bourne.
Legi sl ative Studies, Autum 1994
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as a result of British influence. The abolition of the nonarchy
may result in, and indeed is advocated by sone wth the
deliberate intention to bring about, a nore acute infection of
these two British diseases.

Sinple majoritariani sm

The first superstitious practice is sinple majoritarianism
This involves the formation of governnents on the basis of a
sinple majority of votes of all electors, and the nmaking of al
deci si ons, adm nistrative and |legislative, by those who
obtained that sinple mgjority in the last election. In practice
it means that the political party which gains a sinple
majority, which is usually less than 50 percent of the total
of the votes, rules the country. This practice is exenplified
by the British system whereby such a party controls the
| egi sl ature and forns the governnent. In the Australian context
it neans, or would nean but for certain factors which will be
menti oned anon, that the |eaders of the faction which controls
the party which gained forty-odd percent of the votes at the
| ast el ection rule the country.

The superstition which goes with the practice is that this is
the only legitimate form of rule, and anything contrary to it
is undenocratic. In fact it tends to destabilise denocracies.

Sinple majoritarianism is destructive because it produces
over beari ng majorities and al i enat ed and di saf fect ed
mnorities, which can in severe cases destroy the state. Sinple
majority governnment is nore easily captured by a self-
perpetuating faction to bring about this situation. Exanples of
t hese phenonena abound: the |apse of new y-independent states
into tribal warfare; the extrenme alienation of the western
provi nces from the Canadian central governnment, which is run by
deals between Toronto and Montreal; Northern Ireland under
Stornont; Queensland before Fitzgerald; the antagonism to
Wiitehall of the Scots, the WlIlsh and, nore recently, the
i nhabitants of the Mdlands, leading to the novenent for
constitutional reformin Britain.

Distributed najorities

The cure for the evils of sinple mgjoritarianism are
institutional arrangenents, particularly in the construction of
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the legislature, to encourage the formation of distributed
majorities. If institutions require, for the making of major
political decisions, the support of majorities distributed
across different groups in society and different regions,
facti ous governnent and the growmh of alienated and di saffected
mnorities are discouraged, and governnent is nmade nore
accept abl e and st abl e.

One institutional arr angemnent to encourage distributed
majorities is federalism whereby different gover nnent s
exercise responsibilities at their respective levels with the
support of regionally-constituted najorities. Federalism has
long provided a neans of governing in an acceptable manner
societies which are ethnically or otherw se divided, or which
spread over an extensive territory. It is now being enployed as
a solution to the problens of such societies recently freed
fromone-party centralised governnents.'

Closely associated with federalism is the design of the
| egislature to require distributed majorities for |egislative
deci sions. The ingenious invention of the Anerican founders, of
one chanber representing the units of the federation according
to popul ation and the second chanber representing those units
equally, has been w dely adopted, including by Australia. It
requires that proposed |laws be endorsed by two majorities, one
constituted by population and one constituted by regions. This
ensures that the double majority for legislative decisions is
reasonably geographically distributed, an inportant factor in a
country with an extensive territory and an uneven distribution
of popul ati on.

The key to the success of federalismin holding big and diverse
countries together is its tendency to prevent the growh of
sinple mgjority rule and the consequent evils of factional
governnent and alienated mnorities.

This is in addition to the advantages of federalismof limting
the power of the central governnent and providing the citizen
wi th anot her avenue for redress of abuses.

Australia s  founders equipped the country wth these
institutional arrangenents to encourage distributed |egislative
majorities. Apart from the Senate, the clearest exanple of
provision for a distributed majority is the requirenment for the
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special majority in referenduns for changing the Constitution

Wen the growh of nationally-based and highly cohesive
political parties underm ned the effectiveness of the Senate as
a device to encourage geographically distributed majorities,
proportional representation for Senate elections was adopted.
This has had the effect of requiring what mght be called an
ideologically distributed majority for the passage of
| egi sl ation through the Senate, a majority distributed over the
political parties which receive a significant share of votes.
In effect, the design of the Australian legislature requires a
triple mpjority for legislative decisions: a sinple majority by
popul ati on, a geographically distributed mgjority and a
majority across t he political parties represent ed
proportionally.

When the federal system the Senate and the special majority in
referenduns are understood as institutional arrangenents to
encourage the formation of distributed majorities and to
prevent sinple majority government and its consequent evils,
their value is nore readily appreciated. The nonsensica
slogans of “ states’ rights” and the Senate as a *“ states
house” are then dispensed wth in favour of the real substance
of federalismand bicanmeralism

Sinple majoritarianismin Australia

Unfortunately, the superstition of sinple majoritarianismis an
article of faith to Australian radicals, and therefore it
perneates the republican novenent. It has becone clear that the
abolition of the nonarchy is a convenient cover for the
dismantling of the restraints on sinple mjority rule,
particularly the federal system and the Senate (the recent
proposals to change the electoral law for the Senate so as to
elimnate mnor parties is only the latest nanifestation of
such an intent).

Sinple mgjoritarianism put into practice wuld be nore
disastrous in Australia than in nobst countries, Dbecause
political parties here are nore narrowy based, hierarchical
and rigidly disciplined, and there is a culture of governnent
being seen as the art of riding roughshod over all opposition
and criticism In Britain sinple majority rule is restrained by
nore independent backbenchers and a range of conventiona
controls, but even so the country flounders and reforners
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becone nore shrill in their condemation of the system
Australia with a British, sinple majority |legislature would
have Britain's problens magnified.

Australia being a large country, it would also soon devel op
Canada’s problens of irreparable alienation of the |less
popul ous provinces. It is significant that there is a strong
novenent in those provinces for equal representation in an
elected Senate. There is also a novenent for them to secede
from Canada and join the United States, the rationale being
that they would thereby gain two senators each, and nore
i nfluence in Washi ngton than they ever have in Qtawa.

The preservation of republican governnent in Australia
therefore requires that the current design of the |egislature,
which is conducive to distributed legislative majorities, be
retained i f not enhanced.

Executive governnent equal s gover nnent

The second superstitious practice which is destructive of
republics is the equation of executive government wth
governnent as such. This arises from a belief that there is,
and nust be, in every state sone person or group of persons
called the governnment, that that entity governs, which is seen
as a conbination of adm nistering and | egislating, and that the
executive governnment is that entity.

This belief is obviously encouraged by the British cabinet
system in which the mnistry can readily be identified as the
governnent. The formation of a mnistry by the political party
which wins a majority of parliamentary seats in an election
nmeans that such a governnent has a <claim to be the
denocratically elected governnent, wth a consequent strong
claimto a nonopoly of |egitinacy.

According to this belief it is not only erroneous but a
contradiction in terns to contenplate sone other entity either
controlling the activities known as governing or having sone
say in the performance of those activities. This anounts to
suggesting that the governnent should be prevented from
governing, and that soneone else should govern, and as the
governnent is denocratically elected the very idea is a
vi ol ati on of denocracy.
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This kind of thought process, 1in which statenents about
governnents governing are sinply tautologies and therefore
cannot be questioned, explains the violent reaction of certain
people, particularly old-fashioned social denocrats, to any
suggestion that executive governnents should be subject to
control and veto by any independently-constituted body, such
as a second chanber of a |egislature.

Carried to its logical conclusion, the doctrine of executive
gover nnent equal s gover nnent results in caesarism or
bonapartism the enbodinment of the popular wll in an
individual who is able to give expression and effect to that
will. Some would say that prinme mnisterial governnent,
particularly as practised in Australia, is not so far renoved
fromthat |ogical conclusion. One of the constant thenmes of the
current republican novenent is that any new elected head of
state must not be allowed to Iimt the powers of the prine
m ni ster. The true republican asks: “ why not?”

Legi sl ative contro

Qpposed to the doctrine of executive governnent equals
gover nnent is the quintessentially republican idea of
| egi sl ative control. According to this concept a representative
and deliberative assenbly controls the executive governnent,
using the word control with its primary neanings, as given by

the OED, of “ to check or verify, and hence to regulate” , “ to
call to account” , “ to exercise restraint or direction upon the
free action of” . The basis of this view of governnent is that

power without control is always abused. Regular elections are a
necessary but not a sufficient ~control.? Therefore the
representative assenbly, on behalf of the sovereign people,
exercises control in that sense over the offices to which the
executive power is entrusted. On this view, governnment consists
not only of the power which commands, but the institutions of
countervailing power which limt and regularise it.

Contrary to sone assertions, the principle of legislative
control does not involve a clear di stinction Dbetween
| egi sl ative and executive powers, or an insistence on the
conpl ete separation of the bodies which exercise those powers.
O course, if the assenbly possesses the |egislative power, in
the sense that primary |aws cannot be made wthout its
consent, this greatly facilitates and enhances |egislative
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control. The principle of legislative control, however, is
perfectly consistent with the initiation of proposed |aws by
t he executive, the del egation of secondary |aw nmaking powers to
the executive, subject to control by the legislature, and the
coordi nation of admnistration and |egislation. The doctrine of
the separation of powers in its purest form can lead to a
notion that the legislature should exclusively legislate and
t he executive should exclusively adm nister, and neither should
infringe upon the function of the other. This notion is
exenplified in the decision of the US Suprene Court to the
effect that the Congress cannot inpose a legislative veto on
executive decisions.® The principle of legislative control, on
the contrary, involves the legislature in admnistration to the
extent that it scrutinises, and has sone formal power to
influence, the admnistrative activities of the executive.

If the legislature is so constituted as to reflect a properly
distributed majority, this legitimses |egislative control,
because the legislature nore accurately reflects the community,
and also facilitates legislative control, because a properly
distributed majority is likely to exercise that control in a
constructive manner.

| f the executive governnent controls the legislature,

| egi sl ative control is absent, which generally neans that there
is little control over the executive, which tends to becone
absolute in power and absolutist in behaviour. This is the
great problem of the British cabinet system through control of

the mpjority party, the mnistry, which consists of the
| eadership of that party, can prevent any proper scrutiny or
control of its activities by the |egislature. That scrutiny and
control is exercised only by second chanbers to the extent that

they are independent of the mnistry. Thus even the non-
representative House of Lords is regarded as valuable for the
degree of legislative control it brings, and only upper houses
in Australia have normally exercised scrutiny and control,

t hereby earning the enmty of “ denocrats” .

Executive prerogatives in Australia
As has been noted, the doctrine of executive governnent equals

governnent is very strongly entrenched in Australia s politica
cul ture, particularly anongst ort hodox radicals. I t IS
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reinforced by the practice of the British system of cabinet
governnent, which in turn is greatly reinforced by the intense
cohesi veness of political parties.

To add to this, the Australian Constitution also reinforces
executive government prinmacy, because it confers on the
mnistry certain prerogatives which derive from the nonarchy,
and which are unrepublican, not only in that sense, but in the
sense that they limt |egislative control

Under the Constitution, the mnistry in Australia possesses the
foll owi ng powers not subject to |legislative approval:

. to make treaties (a power of great inportance since the
H gh Court held, in effect, in the Tasnmanian Dans case,
that a treaty can extend the legislative powers of the
central governnent)

. to declare war and to engage in warlike mlitary
operati ons

. to prorogue the Parliament at any tine
. to dissolve the House of Representatives at any tine
. to veto legislative proposals (because the mnistry

controls the House of Representatives, this power is not
exercised to veto legislation passed by both Houses, and
arguably there is a (British) convention that it could not
be so exercised; but the mnistry has in effect a veto
over any proposed | aws passed by the Senate)

. to initiate all financial legislation and to determne
whet her such | egi sl ation passes t he House of
Representatives (in effect, an executive nonopoly over
such | egi sl ati on)

. to nmake all executive appointnments (including heads of
departnents, the chiefs of the arned forces, anbassadors,
the Auditor-Ceneral, nmenbers of statutory authorities and
quasi -j udi ci al bodi es)

. to appoint all federal judges (a very significant power
considering the role of the High Court in interpreting the
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Constitution; a governnment long in office could stack the
Court with its supporters).

A strong case can be made out that, in a governnment truly
republican, the executive governnment should not possess an
unlimted power of prorogation or dissolution, an unqualified
veto over legislation or an unqualified nonopoly over financial
| egi sl ation, and that each of the other powers listed should be
subject to legislative approval

A survey of the constitutions of contenporary denocratic
republics which have been reasonably stable indicates that in
nost of those countries nost of these powers are not entrusted
exclusively to the executive government.® It could be said to be
a feature of republican constitutions that these powers are
subject to |legislative supervision.

It is ironic that the proponents of the current republican
novenent in Australia, generally speaking, not only eagerly
enbrace the British sinple mgjoritarian and executive-dom nated
system of government, but also support these executive
prerogatives, which are derived directly from the nonarchy,
which have little basis in the absence of the nonarchy, and
which are not characteristic of republics. Such support is
i ndi cated by the conspi cuous absence of any proposals to change
t hese powers.

A highly devel oped system of legislative control is a mark of
republican governnment. A novenent to nake the system of
governnent in Australia conpletely republican should also be a
novenent to strengthen | egislative control.

Republ i can nodel s and the republican novenent

The discussion of republican nodels for Australia has been in
fact a discussion of nmethods of appointing a new head of state,
and, as has already been noted, the domnant thenme is the need
to devise such a nethod without interfering with, or limting,
prime mnisterial power and the system of executive-dom nated
governnent. One would think that such a discussion in the
presence of a genuinely republican ideology would wel cone sone
method of selecting a head of state which would have the
beneficial by-product of limting prine mnisterial power. One
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would also think that such a discussion would include
suggestions for inproving the representative capacity of the
| egi slature and the provisions for legislative control of the
executive. On the contrary, the favoured proposals tend to be
acconpanied by schenes of *“ refornf for dismantling the
institutions which encourage distributed majorities and which
control executive power.

The reason for this is sinply that the republican novenent is
not based on a genuinely republican ideology, but sinply on a
hostility to the nonarchy as such, conbined with a conventiona
radical faith in sinple mgjority rule and executive-dom nated
gover nment .

What is required is a true republican novenent, which would
anongst ot her things, concentrate on strengthening the position
of the legislature as the principal safeguard of governnent
truly republican.
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1.

NOTES

Cf Daniel Elazar, Exploring Federalism 1987: federalism
"forces majorities to be conpound rather than artificially

simple”™ (p. 2); "mgjority rule is not rejected, but
majorities are conpounded either fromdistinct territories
(territorial denocr acy) or concurrent gr oups

(consociationalism, not counted through sinple addition”
(p. 19). As Elazar points out, this concept is the basis
of James Madison's fanmous expositions in The Federali st
nos 10 and 51.

Madi son agai n: The Federalist no. 51.

INS v Chadra, 1983 462 US 919.

The countries covered by the survey are: Austria,

Bot swana, Fi nl and, France, CGer many, | cel and, I ndi a,
Ireland, Israel, Italy, Switzerland, United States of
Aneri ca.
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The Australian constitution, as its supporters frequently tell
us, has been highly successful in providing stability, freedom
and good governnent for over 90 years. The nost significant
reason for this success is that it was built wupon sound
republican foundations. The current republican novenent
t hreat ens those foundati ons.

These seem ngly paradoxical statenents can be explained by a
little history.

When the Australian constitution was drawn up in the 1890s,
nonarchy was the dominant form of government throughout the
world, as it had been for the whole of the Christian Era.
Modern states had been forned by centralising nonarchies which
had assuned absol ute powers. The European nonarchies, with the

notabl e exception  of the Russian Enpire, had becone
constitutional nonarchies, but constitutions had been handed
down by the nonarchs, who were still the ultimte authority and
the source of all power, which is the definition of nonarchica
gover nnent . Institutions of sel f-gover nnent , where they

exi sted, were appendages of the crown. This was the case
legally even in the United Kingdom where parlianmentary
gover nnent had been won by civil war and revolution in the 17th
century.

Republ i can governnent, that is, a system in which the whole
people are the ultimate repository of sovereignty and the
source of political power, was still in the 1890s very

T This article was solicited by a business journal, but not
publ i shed because, the editor said, the subject was no |onger
t opi cal .
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problematical and a rarity. The history of republicanism was

not encouraging. The ancient denbcracies, in which the
citizenry assenbled and personally nmade the political
deci si ons, had been short-lived and nmarked by violent

revolution and dictatorship. Ancient republics properly so
called, in which the governnent was carried on by the elected
agents of the people, had not had a happier career. The great
classical nodel of republicanism the Roman Republic, had
coll apsed when the extent of its enpire becane too great for
its primtive institutions. The nedieval and renai ssance city
states were oligarchical, unstable and unattractive. O the
nodern republics, established since the Enlightenment of the
18th century, nost had simlarly fallen to revolution and
di ctatorshi p. The nobst conspicuous exanple was France; at the
end of the 19th century the Third Republic, having recently
succeeded by war and revolution the reginme of Enperor Napol eon
11, was constantly teetering on the brink of collapse.

There were only tw nodern republics which had survived,
flourished and stayed free: the United States and Switzerl| and.
The latter had renodelled its constitution largely on American
lines in 1848. Both had experienced civil wars which were well
within the nmenory of generations living in the 1890s. There
was, therefore, only one viable republican nodel, and there
were grounds for doubts about it.

Moreover, the British Enpire then appeared to be the world s
nost successful polity, conbining popular self-governnent,
liberty and order in unmatched degrees. It was centred on a
constitutional nonar chy. Menbership of the Enpire, and
protection by the British navy, were vital to Australia s
survival. Over half of the delegates to the Australian
constitutional conventions were born in parts of the Enpire
out si de Australi a.

Gven all this, it is remarkable that the Australian founding
fathers chose to follow the one viable republican nodel to the
extent they did.

This was not because they were formng a federation, and that
nodel provided the leading exanple of federation. Canada had
shown that a federation could be based closely on the British
system of parlianmentary nonarchy.
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The Australian founders followed the republican nodel because
they believed in it. It provided a franmework for popular
governnent over a wde territory in a country with a strongly
denocratic culture. This positive adherence to the republican
nodel is typified by the |east conspicuous but nost influentia
of the founders, Andrew Inglis dark of Tasnmania, an ardent
denocrat and radical reformer who strongly pronoted republican
federal ideas as early as the 1870s. It was he and Sir Sanuel
Giffith of Queensland who steered the Australian constitution
in that direction

It appeared to many educated Australians, as to Oark, that the
founders of the United States had solved the problem of
republ i can governnent, of establishing a viable republic after
so many others had perished. They had conbi ned popul ar control
of governnent with constitutional safeguards against abuse of
power, and thereby avoided the fatal upheavals which had
brought down earlier republican regines. Earlier republics had
depended on divisions of power between the people and
aristocracies of wealth or office. The new republic relied for
its safeguards on a balance of institutions all of which were
popul arly constituted. The division of power between the states
and the central government, the separate representation of the
peopl e by nunmbers and by states in the bicanmeral |egislature,
and the separation of executive, legislative and judicial
powers provided, as one of the founders put it, republican
remedi es against the diseases of republics. Al successfu

republics have nore or less followed this pattern, a fact we
over| ook because its innovations have becone so common.

The Australian founders were inpressed with the success of
republican federalism and adopted its key features. Their
constitution was grounded on popul ar sovereignty: it was to be
approved and anmended by referendum The division of power
between the central governnment and the states followed the
Anerican precedent. The constitution was to be an overriding
law interpreted and applied by the judiciary. The Parlianent,
unlike its United Kingdom equivalent, was not to be suprene in
| aw making, but subject to the constitution. The ingenious
invention of a |lower house representing states by popul ation
and a second chanber representing states equally was also
f ol | owed. I ndigenous Australian ingredients were added,
particularly the doubl e dissolution provisions.
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It is not surprising that the Australian founders kept the
British nmonarchy at the apex of this essentially republican
design. That was a condition of mnmenbership of the British
Enpire and protection by the Royal Navy. It was al so regarded
as conducive to responsible governnent, that is, the British
system whereby the executive governnment is carried on by
mnisters who are nenbers of parliament and who have the
confidence of the |ower house. The Australian founders adopted
responsi bl e governnment not because it was British, but because
they believed it was best. They had operated it in the
colonies. They thought that, although only 50 years old,
responsi bl e governnent had denonstrated a superiority to the
republ i can separation of executive and | egislature.

This belief was not universal. There were persistent critics of
responsi bl e governnent anong the Australian founders. They
considered it not only an inferior system but inconpatible wth
the republican federation nodel which had otherw se been
adopted. There were strong noves at the constitutiona

conventions, l|ed by Sir Richard Baker, later the first
President of the Senate, to abandon responsible governnent at
the federal level and to have a separately constituted
executi ve.

H story has shown these pure federalists to have been right.

The devel opnment of responsible governnment in all countries
whi ch have inherited it fromthe United Kingdom has resulted in
a system whereby the mnistry, relying on party discipline,

conpletely controls the lower house of the parlianment and is
therefore not responsible in the way the theory of responsible
governnent postulated. The control of Iower houses by the
mnistry is nore severe in Australia because party discipline
is nore severe. This system has reinforced the nonarchica

character of the British constitution: undivided power is now
conferred on the ruling group of the majority party, and the
prime mnister is now a nore powerful nonarch than the Stuart
ki ngs. This concentration of power in the so-called Wstmnster
system has been seen as a cause of the general decline and poor
econom ¢ performance of the United Kingdomin this century.

Australia has incurred this degeneration of responsible
gover nnent, but, while party discipline and therefore
m ni sterial control has been worse here, it has been checked to
an extent by the republican elenents in the constitution: the
subordination of Parlianent to the witten constitution as
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interpreted by the H gh Court, federalism and bicanmeralism the
latter manifesting itself as a Senate not under government
party control. It is these republican el enents which have been
successful, while the British elenment of responsible governnent
has significantly failed, as it has elsewhere. W have been
given a denonstration of what Australian governnent would be
li ke without its republican safeguards: mnisterial absolutism
and abuse of power in Queensland illustrates the Australian
version of the Westm nster system deprived of those safeguards.

The problemwi th Australian republicanismnowis that it sees a
republic as sinply the absence of the nonarchy, and has no
understanding of what republicanism really neans, or of
Australian constitutional history. Conbined with hostility to
the nonarchy and the British connection there is a strong
hostility to the republican elements of the constitution.
Federalism is regarded as a brake on efficiency rather than a
restraint on central government power. The Senate is regarded
as a tedious interference with the mandates of governnments to
make | aw by decree. The process of changing the constitution by
referendum with a special majority is regarded as a tiresone
barrier to “ refornf . Al should be swept away as relics of
col oni al i sm

Const ant propaganda along these lines may brainwash the public
into thinking that these elenments of the constitution nust be
jettisoned with the nonarchy. There is a conspiracy to conceal
the republican nature of these institutions and their value to
a viable republican governnment. The danger of the republican
novenent is that it will result in centralised and unrestrained
governnent and l|lead us down the Queensland, if not the South
Aneri can, road.

What is needed in the current debate is a True Republican
Party, to expound and defend the republican heritage of the
constitution, and perhaps even to extend the republican
el enent s and provi de further saf eguar ds agai nst t he
centralisation and abuse of governnment power.
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